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PREFACE 



The law relating to corporations is becoming every year 
more and more important ; it is in a growing, formative 
state. As an evidence of this, it is only necessary to refer 
to the amendments of the last session of the Legislature ; 
three fourths of those of the Civil Code having reference to 
corporations. 

There is probably no State in the Union where the law 
relative to corporations is so uniform as in this. Our Code 
has placed all under one general provision; and bodies hav- 
ing a quasi corporate character elsewhere, are here given 
full corporate power; and in this manner we are spared the 
confusion arising from examining the laws specially appli- 
cable to a number of institutions. We have thrown open 
to all, without any restriction of purpose or condition of 
privilege, the right to form corporations; and therefore the 
charge of monopoly, so frequently attached to such bodies, 
is less deserving here than elsewhere. It is not too much 
to say, that the policy of our State will soon be adopted 
generally ; and here, as in other instances, California will 
be in the vanguard of jurisprudence. 

It has been deemed desirable, both for professional and 
general use, to compile in a convenient form the provisions 
of the Civil Code pertaining to corporations, annotated with 
reference to decisions of our own and other States. The 
decisions in other States have not a binding force here; 
but they will serve as a guide to, and an elucidation of, 
points arising on the provisions of the Code. 

In the notes, I have avoided obtruding my own opinions 
of the law; merely quoting the decisions, or stating the law 
as supported by them. It will be found that these citations 
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are accurately quoted, as they have in every instance been 
examined and verified. A useful feature of these notes is 
their arrangement into special topics, designated by appro- 
priate headings suggested by the subject of the section 
under which they come. 

It is hoped the Introduction will serve as a useful review 
of the history of legislation affecting private corporations. 
It brings up in historical order the salient events that have 
affected and shaped the law in reference to corporations. 

The Appendix, it is also hoped, will be found of much 
practicable utility. The Forms have been carefully exam- 
ined and selected, and are given from actual incorporations 
filed according to the provisions of the Code. In the Ap- 
pendix will be found three important acts passed at the last 
session of the Legislature relating to Banks, Insurance and 

Railroads. 

John Proffatt. 

Nevada. Block, San Fbascisco, 
August, 1876, 
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INTKODUCTION. 



HISTORY OP PRIVATE CORPORATIONS. 

The extension of corporate effort in all directions, the im- 
mense results achieved by the combination of effort and capi- 
tal, and the facility of acquiring corporate privileges and 
immunities, are conspicuous features of modern life. To 
the observer of the present and the historian of the future, 
who would fully understand and estimate the influences that 
act upon, and the forces that direct society at the present 
day, the part played by corporate enterprise must be con- 
sidered as a very important element in our modern social 
and business life. 

The growth and ramification of corporate effort in the 
United States are truly marvelous; nothing is too trifling 
for its object, nor anything too vast for its undertaking. 
From the manufacture and sale of a sijnple attachment to a 
lock-spring to the mighty enterprise of uniting the waters 
of two oceans, men are ready to combine their efforts and 
capital, under the protection and powers of a corporation. 
Interests and privileges, that were formerly confined to a 
select limited number, are now. so generally extended, that 
there are but few business men who are not in some way 
interested in a corporate undertaking, and among whose 
assets may not be found some kind of an interest in a cor- 
poration, solid or chimerical. 

It is obvious, therefore, how necessary it is to have the 
existence and operations of these corporate bodies controll- 
ed and limited by specific laws defining their rights, duties 
and liabilities, and adapted to the intimate relations which 
they have to the general public, and the enlarged scope of 
their efforts. And it is equally obvious how important such 

2 (,9) 



10 INTRODUCTION, 

a branch of the law must be in order to meet these require- 
ments, and provide lor the new relations and exigencies aris- 
ing from the great increase of corporate privileges. It is 
on this accou^tvthat the law of private corporations has, of 
late, taken a-dcnspicuous place in our statutes and decisions. 
The weightiest matters that come before our tribunals are 
mostly. "connected in some way or another with corporate 
rights'6ir relations. Our courts are continually invoked to 
.apply 'the preventive or remedial measures of the law, as 
b3tween the stockholders and the corporation, and between 

.•'; /the latter and the public. 

• - It is only in modern times that corporations for indivi- 
dual profit have come into prominence. There must have 
been combinations of persons uniting their skill and capital 
for their common advantage, in every country where there 
were any commercial transactions or enterprise; but ob- 
viously to a very limited extent, when compared with the 
prodigious activity of the conxbined effort everywhere visi- 
ble at the present day. It cannot, however, be maintained 
that such bodies were generally invested with the powers 
and privileges of a corporation, in the true sense. They 
were more like trading associations in the nature of partner- 
ships — 80cietates, as the Romans termed them. 

That there were bodies possessed of the attributes of cor- 
porations, to a considerable extent, in Greek and Roman 
times, must be admitted. It is easy to understand that a 
civilized society would very soon discover the advantages 
and facilities to be obtained by conferring the powers of a 
corporation upon a number of individuals. In fact, the 
constitution of archaic society, founded as it was on the 
community system, would naturally suggest the idea and 
the model. But the interposition and sanction of law were 
needed to enable individuals voluntarily to form these 
artificial bodies, and to acquire rights and powers that could 
be exercised in common, and transmitted intact, without 
reference to the changes among the individuals composing 
the body. 

Accordingly, we find the existence of such bodies noticed 
early in the history of Rome, and provisions made regard- 
ing them in Roman law, which manifestly gave to our early 
English law its principles in reference to the powers, capac- 
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ities, and incapacities of corporations. It is supposed 
that such bodies were known in the time of the Twelve 
Tables, as that early code allowed private companies to 
make their own by-laws, provided they were not inconsis- 
tent with the public law. (1) But it is not certain that these 
were really corporations; it is probable that they were merely 
trading or commercial companies. Under the Roman sys- 
tem, corporate rights were not easily acquired or freely 
conferred; they were looked upon as concessions or privil- 
eges, bestowed by the sovereign power, gratia specialis. 
Every corporation that was not ordained by a decree of the 
senate or of the emperor was illicit. C2) Such as were regu- 
larly and duly organized were termed collegia licita, and if 
they abused their privileges, or deviated from the purpose 
expressed in their charter, they were deemed illicila, and 
considered dangerous to the welfare of the State. From 
the period of the Twelve Tables down to imperial times, 
many laws were passed against all illicit or unauthorized 
companies. 110 

The Roman mind was easily led to a conception of a cor- 
poration as an entity, as a distinct existence, separate and 
apart from the individuals composing it. The idea attached 
to the word persona, in their admirable legal classification, 
enabled them readily to include a corporation under ihe 
term. A late writer says: "Whoever or whatever was 
capable of having, and being subject to, rights was a per- 
sona The law clothed certain abstract conceptions 

with an existence, and attached to them the capability of 
having and being subject to rights. The law, for instance, 
spoke of the State as a persona. It was treated as being 
capable of having rights, and of being subject to them .... 
.... So a corporation or an ecclesiastical institution, was a 
persona, quite apart from the individual personce, who formed 
the one and administered the other. (4) 

The true idea of a corporation was derived from the 
municipia established by the Romans, which was a charac- 

(1) 1 Kent, 268. | (2) Dig. 47, 22-3 

(3) Taylor's Elem. Civ. Law, 567. 

(4) Sandars' Introd. to Insts. p. 26. The word corpus denotes any corpo- 
ration which is governed by particular laws given thereunto ; but a commu- 
nity is a more general term, and may comprehend the whole State of the 
country, as well as of a city, town, or ville. Ayliffe, 197. 
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teristic feature of their system of government. These infe- 
rior or subordinate jurisdictions, imperia in imperio, were 
numerous throughout the empire, and were allowed, by the 
favor of the sovereign special privileges, as self-government, 
the liberty of making their own laws, and electing their 
own officers. This was no novel idea to the Romans, for 
the plan was familiar from a remote period. "The same 
cause", says Domat, "which has linked men together in 
society for supplying the wants of every one by the con- 
course and assistance of many others, has produced the 
first societies of villages, of boroughs, and of towns. (1) 

In this sense the body formed and recognized by law was 
appropriately designated by the term "politic" — being 
regarded as a body endowed with its powers and privileges, 
by reason of a license from the supreme power of the State. 
But the Romans recognized other bodies as entitled to cor- 
porate privileges; these were numerous associations of men, 
in certain trades or professions, who were united together 
for the interest of their craft, to further its advantages, and 
transmit its arcana. These trading associations, — guilds, 
as styled in England — were once very prominent and power- 
ful in Rome. Thus "the smiths had peculiar corporate 
privileges, and in later times, the bakers in Rome, and the 
shipowners in the provinces. These resembled the various 
corporate companies of London, where the individual mem- 
bers worked each upon his own account. But the compa- 
nies for working mines, salt-pits, or the forming of particu- 
lar branches of the revenue may be more aptly compared 
with the chartered companies for like purposes in Eng- 
land."^ 

However, the law in reference to corporations was not 
developed to any great extent when compared with the 
English law. This is made evident by a comparison of the 
first book of Justinian, wherein the subject of "persons" is 
treated, with the first book of Blackstone, treating of the 
same subject, and evidently following the plan of Justinian. 
Blackstone occupies a great deal of space with the law of 
these fictitious powers; while Justinian merely mentions 
them as included in his classification. 

(1) 2 Civ. Law, 457. | (2) Colquhoun's Bom. Law, $ 869. 



INTBODUCTION. 13 

The common law adopted the plan of the civil law in 
chartering municipal bodies and conferring special privi- 
leges on them. It was, in fact, nothing more than a contin- 
uation of the Eoman system. Headers of English history 
cannot fail to perceive the prominence and influence of these 
chartered municipal bodies ; and historians point to them 
as having exerted a most beneficial effect on English Con- 
stitutional liberty. (1) 

From an early period in England, there were incorporated 
trading associations, after the model of similar companies 
in Borne. A reliable writer states that a charter is in. exist- 
ence which was granted by Henry II. to the "Weavers' Com- 
pany", in which was granted to them their guild, with all 
their freedom or franchise, they had in his grandfather's 
(Henry I.) days; (2) and shortly after this time some of the 
influential guilds were incorporated, such as the "Mercers", 
the "Haberdashers", the "Merchant Tailors", a very im- 
portant body in London. Of such companies Kyd says : 
"The most ancient secular corporations established directly 
by the king's charter, seem to have been guilds or incorpo- 
ted companies of merchants, traders and artisans; and it is 
not improbable that the practice of expressly incorporating 
whole towns by charter, was introduced in imitation of 
these companies; for amongst other franchises conferred 
on the inhabitants of towns, by ancient charters, this was 
frequently one, that they should have gildara mercatorium, 
or a merchant guild, which was establishing them into a 
corporate body, gilda, according to Sir Edw. Coke, signify- 
ing an incorporate brotherhood or company, for which rea- 
son the place of their meeting was called gild-hall." (3) 

Corporations, in English law, had their existence in four 
modes: 1, Corporations by common law; 2, by authority of 
Parliament; 3, by the King's charter, and 4, by prescrip- 
tion. U) "That the King, however, was very soon after the 
conquest understood to possess the exclusive prerogative of 
erecting guilds, or incorporated companies, appears from 
this circumstance, that many such companies were sup- 
pressed about this period, as adulterine guilds; that is guilds 

(1) Macintosh's Hist, of Eng. vol I, p. 204 

(2) Anderson: Hist, of Com. 250: 10 Coke, 30 a.b. 

(3) 1 Kyd, 63. | (4) 10 Coke 29 b. 
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set up without the King's warrant or authority". (1) But 
since the Revolution in England, corporations have more 
generally been created by act of Parliament. 

An act of incorporation granted by the crown was deem- 
ed, as against it, an irrevocable grant, in the nature of a 
compact between it and the persons incorporated. It could 
not be forfeited or annulled, except by proper proceedings 
in the King's name, by a judicial investigation. But all 
charters were subject to alteration or repeal at the will 
of Parliament, which, under the common law and the 
theory of the British Constitution was, in this respect om- 
nipotent. In England, technical corporations were not 
readily created; parliament did not freely confer corporate 
privileges except there was some public interest or purpose 
to be promoted by the incorporation; for it regarded a 
corporation as a political body, and its privileges or fran- 
chises, political privileges. 

The ordinary trading association which enjoys in the 
United States full corporate privileges is treated in England 
merely as a joint stock company. And it is there specially 
provided, in the charters of association for the purposes of 
insurance or banking, organized by special act, and pos- 
sessing privileges which are held by the Supreme Court to 
constitute them Corporations/ 2 * that such associations shall 
not be considered as corporations. 

Our American States, adopting the common law, neces- 
sarily incorporated into our polity and law the English 
views in reference to the nature and status of a corporation. 
But an event happened in this country in 1819, which ever 
since gave a decided and distinctive character to our polity 
and law in reference to corporations; an event that forms 
a noted epoch in the history of private corporations in the 
United States. 

In the famous case of Dartmouth College v. Woodward,™ 
the Supreme Court decided that a charter granted by a 
State to a "private" corporation, without any stipulation 
as to the right to amend or repeal it, was an irrevocable 
grant of the rights, privileges and franchises included in 

(1) 1 Kyd, 44 

(2) Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566. 

(3) 4 Wheat, 518. 
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it, possessing the nature of property; and that any subse- 
quent act altering or modifying the terms of the charter, in- 
creasing the number of its members, or changing the con- 
ditions upon which it was accepted, was a "law impairing 
the obligation of a contract" as prohibited by the Constitu- 
tion, and such act was therefore inoperative and void. 

In order to understand the foundation and full scope of 
this decision, I shall make a digression, which will, I hope, 
be excused on account of the importance of the subject, 
and examine the origin and purport of the familiar, oft- 
quoted phrase in our Constitution, " a law impairing the 
obligation of a contract.'' The first thing that strikes a 
lawyer, versed in the doctrine of the common law, is the 
peculiar, tautological phraseology, "obligation of a con- 
tract." We naturally ask ourselves, what is a contract, if it 
does not necessarily include, ex vi termini, an obligation*! But 
let us examine the Roman law, and we shall soon discover 
what force and aptness there are in this phrase. An obli- 
gation is defined by Justinian, "to be a tie of the law (juris 
vinculum), which binds us according to the rules of our 
civil law, to render something. " (iy 

Gaius says: " Every obligation arises either upon a con- 
tract (ex contractu) or a tort (ex delicto)™; and Justinian 
distinguished two obligations on contract; they were those 
ex contractu and quasi ex contractu. The obligation of a 
contract, dbligatio ex contractu, arose from what we should 
term an express contract, which could be enforced by an 
action; for in the ancient Roman law, the notions of obli* 
gatio and actio were inseparable; and it is for this reason 
that Justinian makes it one of the elements of the definition 
thai it is a bond or tie of the law (juris vinculum), by 
which we are bound (can be proceeded against by action) 
to render something. 

The essential idea conveyed by this phrase was, there- 
fore, a claim that one had against another on an express 
contract, which was enforceable in an action at law. An 
authority on this subject says: "The Romans never used 
obligaiio in the sense of duty in general, but confined it 

(i) in. 13. (2) in. 88. 
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merely to claims and debts. " (1) The idea is well conveyed 
by Blackstone, when he says: "Whatever the laws order 
any one to pay, that becomes instantly a debt, which he 
hath beforehand contracted to discharge." (2) 

An obligatio quasi ex contractu was one arising by implica- 
tion, which attached in consequence of one doing some- 
thing which the law implied should bind the other in an 
obligation, though the latter did not expressly bind him- 
self; and later, in Koman law, an action was given on such 
a contract. A. writer on the Roman law thus speaks of the 
phrase: "Implied contracts would, probably, be in Eng- 
lish, a term which would, perhaps, better convey the mean- 
ing intended, but it may be contended that the Latin word 
quasi has this meaning, because the contracting parties by 
their acts have, as it were, entered into a contract. In later 
periods of the Koman law, actions were devised on these 
quasi contracts. ,,(3) 

It is obvious as any fact can be, that whoever introduced 
this clause in the Constitution, was familiar with the Civil 
Law, one of whose terms he had in his mind at the time, 
with the force and meaning it had in that law; (4) and an 
examination of the time when, and the circumstances under 
which this clause was inserted, will, I believe, show conclu- 
sively, that at the time of its insertion, it was intended 
merely to prohibit interference by the States in a manner 
that would impair private obligations between individuals. 
There was urgent need of such a prohibition at a time when 
the public faith of some of the States had been violated in 
consequence of the necessities of the Revolution. 

An examination of the debates in the Convention, at the 
time of the adoption of the Constitution, as repprted in the 
Madison Papers, will enable us to understand the intention 
with which this clause was inserted. 

The first suggestion came from Mr. King, who moved to 

(1) Mackeldy, Compend. Civil Law, $10. In the early times of Home, 
in order to give rise to an obligation, there must be either a "nexum," a 
" stipulatio," or an " expensilatio." Tomkins & Lemon's Notes, Gaius, p. 
482. 

(2) 3 Bl. Com. 160. 

(3) Colquhoun's Horn. Law, $ 1761. 

^ (4) In an excellent article in 8 Am . L. Eev. 190, it is said that it is be- 
lieved to have been introduced by Mr. Wilson, who was a Scotch lawyer, 
and acquainted, therefore, with the Civil Law, and who was afterwards one 
of the first Judges of the Supreme Court. 
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insert a prohibition on the States interfering in "private 
contracts ." (1) Gouverneur Morris objected, as it might re- 
strict the States too much. Mr. Wilson was in favor of Mr. 
King's motion. Finally, after some discussion, Mr. Rut- 
ledge moved, instead of Mr. King's motion, to insert "nor 
pass bills of attainder, nor retrospective [in the printed 
Journal ( ex post facto^ laws;" on which seven States voted 
aye, and three no. At a subsequent day, Col. Mason (2) moved 
to strike out from the clause "no bill of attainder, nor any 
ex post facto law shall be passed.'' He thought it not suffi- 
ciently clear that the prohibition meant by this phrase was 
limited to cases of a criminal nature; and no legislature ever 
did or can altogether avoid them in civil cases. On the 
question, all the States voted no. Afterwards, although on 
whose motion it does not appear, the clause was altered so 
as to read as it now does: "pass any bill of attainder, ex 
post facto law, or law impairing the obligations of contracts." 

Now it is plain there was in the Convention a very strong 
sentiment against restricting the action of the States, in 
civil cases, too much. Even in the mild form in which the 
prohibition was introduced by Mr. King, it was objected to; 
and it is quite certain, it was the intention of the framers 
of the Constitution to confine the prohibition to cases of 
strict contract, private debts, and claims. 

It was, on the construction of this clause, the decision of 
the Dartmouth College Case was based, and from the inter- 
pretation given to that decision, it is manifest that it ex- 
tended the prohibitory clause beyond anything suggested in 
the Convention. However, it is the law, as expounded by 
the Supreme Court, and on the principle stare decicis, it has 
been observed, and will probably continue to be for a long 
time in our law. In addition to deciding a charter to a cor- 
poration to be a contract, another important effect of that 
decision was the division of corporations into two classes, 
public and private, which has since been a leading distinc- 
tion in American law. In fact, the decision was based on 
the distinction. But it must be maintained, that until the 



(1) 5 Elliott's Deb. 485. It is much to be regretted in view of the im- 
portant consequences of the decision, that the Madison Papers were not 
published at the time the decision was made. 

(2) p. 545. 
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decision in the Dartmouth College Case, such a division was 
unknown, and no English writer can be found who notices 
such a distinction before that time; and the only English 
writer on corporations who notices the distinction, is Mr* 
Grant, in his late work on Corporations, when he says, after 
noting the old divisions : " Corporations may also be char- 
acterized as private or public corporations," and then pro- 
ceeds to say that even a private corporation, "if incorpo- 
rated by a public act of Parliament must be regarded as a 
public corporation." (1) 

What, therefore, was the ground of the distinction, as 
made in the Dartmouth College case ? In all the range of 
English decisions, only one case was referred to as coun- 
tenancing such a distinction; and even that case, when care- 
fully studied, does not seem to bear it out. The case was 
Philips v. Bury, i2) in which the question of the right of vis- 
itatorial authority came up, and Lord Holt, in discussing it, 
uses this language : "And that we may better apprehend the 
nature of a visitor, we are to consider that there are in law 
two sorts of corporations aggregate; such as are for public 
government, and such as are for private charity. Those 
that are for the public government of a town, city, mystery, 
or the like, being for public advantage, are to be governed 
according to the laws of the land; if they make any partic- 
ular private laws and constitutions, the validity and justice 
of them is examinable in the king's courts; of these there are 
no particular private founders, and consequently no partic- 
ular visitor. * * * * But private and particular 
corporations for charity, founded and endowed by private 
persons, are subject to the private government of those who 
erect them; and therefore, if there be no visitor appointed 
by the founder, the law appoints the founder and his heirs 
to be visitors, who are to proceed and act according to the 
particular laws and constitutions assigned them by the 
founder. 7 ' 

Now in this case, all that Lord Holt meant to distinguish 
by the term private corporation, was such a charity as, 
having been established by a founder, had a right to be con- 
trolled by him as visitor, and should be subject to whatever 

(1) Grant on Corp. 9. (2) 1 Ld. Raym. 2 T. R. 352. 
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private laws he chose to make for its direction. On this 
principle, there would be a large class of corporations that 
could not be classed as public, and yet could not be included 
in the term private, under the rule laid down by Lord Holt. 
But the principle laid down in the Dartmouth College case 
makes all corporations, not public, private corporations. 
Surely it is not too much to claim, that no such inference 
can be drawn from the language of Lord Holt. However, 
the division has been made, recognized since, and we must 
accept it, whether it was supported by authority or not, 
until modified or reversed. 

I have said that this decision was a noted epoch in the 
law, as regards corporations in this country. It was the oc- 
casion of a general introduction of clauses, either in the 
constitutions or statutes of our States, giving to the State a 
power over charters, which the decision denied them. New 
York, apparently, led the way; for in 1827, only eight years 
after the decision, a clause was inserted in the general act 
relative to corporations in that State, reserving a power of 
alteration, suspension, or repeal, at the discretion of the 
legislature, in the charter of every corporation granted 
thereafter. (1) 

The statute of Maine is as follows: "Acts of Incorpora- 
tion passed since March 17, 1831, are liable to be amended, 
altered or repealed by the legislature, as if provision there- 
for were made in them, unless they contain an express 
limitation." (2) The statute of New Hampshire provides as 
follows: "The legislature may alter, amend, or repeal the 
charter of any corporation, or any law relating to corpora- 
tions, whenever, in their opinion, the public good shall 
require the same." (3) It is unnecessary to follow the legis- 
lation of the various States any further; it will be sufficient 
to say, that, in general, the words of reservation, either in 
statutes or the charters, are, "to alter, amend, or repeal." 
In some States, the reservation is incorporated in the funda- 
mental law, as in the California Constitution, Art. IV. g 31, 
in the following words: "Corporations may be formed 
under general laws, but shall not be created by special act. 

(1) Northern R. R, Co. v. Mutter, 10 Barb. 260. 

(2) U.S. 1857, c.46, $17. 

13) R. S. 1842, c. 146, $26. Laws 1847, c. 487, $2. 
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* * * * ^]2 general laws passed pursuant to this sec- 
tion may be altered from time to time, or repealed." 

The important inquiry is now presented, as to what are 
the limits of legislative control over charters and corpora- 
tions, under these clauses of reservation. Is this power to 
alter, amend, or repeal, unlimited, or is it circumscribed, 
and subject to judicial approval and control? 

In regard to the limits of the statute power reserved to 
the legislature, Chancellor Kent uses the following language : 

"It has become quite the practice in all the recent acts of 
incorporations, for the Legislature to reserve to themselves 
a power to alter, modify, or repeal the charter at pleasure; 
and though the validity of the alteration or repeal of a char- 
ter, in consequence of such a reservation, may not be le- 
gally questionable, yet it may become a matter of serious 
consideration, in many cases, how far the exercise of such a 
power could be consistent with justice or policy. If the 
charter be considered as a compact between the government 
and the individual corporators, such a reservation is of no 
force, unless it be made part and parcel of the contract. If 
a charter be granted and accepted with that reservation, 
there seems to be no ground to question the validity and 
efficiency of the reservation; and yet it is easy to perceive, 
that, if such a clause, inserted as & formula in every charter 
and grant of the government, be sufficient to give the State 
an unlimited control, at its mere pleasure, of all its grants, 
however valuable the consideration upon which they may be 
founded, the great and salutary provision in the Constitu- 
tion of the United States, so far as concerns all grants from 
State governments, will become of no moment. The legis- 
lative reservations of a right of repeal ought to be under 
the guidance of extreme moderation and discretion. An 
absolute and unqualified repeal, at once, of a charter of in- 
corporation of a money or trading institution would be at- 
tended with most injurious and distressing consequences." (1) 

The decisions on the rights thus reserved to the legisla- 
ture have been numerous, and it must be admitted, not har- 
monious. The attempt to reconcile them in all their prin- 
ciples would be futile. Yet it could be hardly expected that 

(1) 2 Kent Com. 306. 
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on a subject embracing so many considerations, that they 
should agree in all their principles and limitations; and yet 
it will be found, that on the whole, there is, on some points, 
a substantial agreement. 

If we would carefully distinguish between the policy and 
the right of the legislative power, we might not, after all, 
find so much divergence in the opinions. The question of 
legislative power is too often discussed as a matter of wisdom 
or policy, whereas, so far as the courts are concerned, the 
wisdom or the policy must be outside their province; this 
being a matter exclusively for the consideration of the law- 
making power. We are only to concern ourselves with the 
right as existing under the general principles of law, and 
the reservation contained in a statute or charter. What 
may be right, under this view, may be very far from being 
politic or wise. 

The decisions substantially agree on this point, that under 
the general reservation, the Legislature can repeal, subject 
to two considerations; that by such repeal, the obligation 
of any contract legally entered into by the corporation with 
third persons be not impaired, and that the corporation 
shall not be deprived of any vested property or rights of 
property legally acquired. 

Thus in the matter of the Eeciprocity Bank, (22 N. T., 9,) 
it appeared that a bank had been formed in 1821, under an 
act reserving power to the Legislature "at any time to alter, 
modify and repeal." In 1851 an act was passed imposing 
an individual liability on the stockholders. The Court held 
that the literal and obvious interpretation of this reserved 
power, as a part of the compact, is that the franchise and 
privileges granted were at all times subject to abrogation or 
change by the legislative power of the State. This power 
was to be exercised at any time by the existing legislative 
authority, however constituted, and in any mode conforming 
to the organic law of the State for the time being. But a 
stronger case is that of McLaren v. Pennington. n) A bank 
had been chartered, and the Legislature reserved to itself 
the power to alter, amend or repeal, at its own pleasure. 
The charter was repealed by the Legislature, within the first 

(1) 1 Paige, 102. 
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year after it was granted. Under these circumstances, the 
Court held that the clause of reservation was not a condition 
repugnant to the grant, but simply a limitation, and that 
the exercise of the power to alter, amend, or repeal, by virtue 
of it, legally and constitutionally belonged to the Legisla- 
ture, and that the Court could not presume that it had been 
illegally or unconstitutionally exercised. 

The case of Crease v. Babcock, {1) holds the same doctrine 
very strongly. The case of Miners' Bank v. United States,™ 
carried the right to repeal to the furthest extent, probably 
to an extent not warranted. In the charter, the Legislature 
reserved to itself a right to repeal simply in the case of 
misuse or abuse of the corporate powers. The charter was 
repealed for alleged misuse or abuse, and the case was 
brought before the Court, as to whether the Legislature was 
the sole judge as to the misuse or abuse that would be suffi- 
cient to justify a repeal. It was held, that "if the corpora- 
tion have suffered from the undue exercise of a reserved 
power, they have only to censure themselves for the folly of 
accepting the grant upon the terms specified, that the mem- 
bers of the Legislature were the sole judges of the abuse 
or misuse; and that they could repeal the act of incorpora- 
tion, without the interposition of a judicial tribunal." 

In repealing, the Legislature cannot impair the obliga- 
tions of the contracts made with third parties. (3) 

I have said that this power of repeal must not be exer- 
cised so as to deprive the corporation of vested property, 
or rights of property legally acquired. This is a general 
proposition; but it may be then asked is not the taking 
away the franchise a deprivation of property? That de- 
pends on the view we take of a franchise. That a franchise 
is a species of property, must be admitted; it is a valuable 
right; it can be, in certain cases, levied on in an execution 
under our laws. The Supreme Court of Vermont defined 

(1) 23 Piok. 334. 

(2) 1 Greene (Iowa), 553. This case carries the legislative power to an 
extreme limit. In State v. Noyes, 47 Maine, 189, it was held, that whether 
there had been an abuse of the franchise or privileges, was a question to be 
decided by the Court, and not by the Legislature. The charter in this case, 
as in the other, gave the right to repeal in case of abuse, and not the right 
generally . 

(3) Houston v. Jefferson College, 63 Penn. St., 428; Commonwealth v. 
Essex Co., 13 Gray, 239; Miller v. State, 15 Wall. 498. 
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the essential franchise of a railroad corporation to be 
"the privilege of operating the road, and taking fare and 
freight." 1 ^ But suppose it is property, cannot the Legis- 
lature revoke it without compensating the corporators? 
Was it not under this express understanding it was con- 
ferred and accepted, and under this reservation held? 
From the interpretation given to the clause in all the de- 
cisions, there can be no doubt of the right to revoke it. It 
may certainly work a hardship to do so; it may be consid- 
ered inexpedient and impolitic in some cases, but this has 
nothing to do with the right. 

It is on the extent to which the power to "alter or 
amend " can be exercised, that the cases differ, some con- 
struing the reservation strictly against the legislative power, 
the utmost possible scope being given to corporate immu- 
nity; others allowing to the State the greatest liberty, un- 
controlled by the judicial power, subject only to its own 
discretion; while others, admitting the legislative right, en*- 
deavor to place it under some limitations, and acknowledge 
an interference by the judicial power where such right is 
abused. 

The cases restricting the legislative power are such as 
Allen v. McKeen, {2) Sage v. Dillard,^ and Miller v. New 
York and Erie M. R. Co. a) Allen v. McKeen was decided by 
Judge Story in 1833, who approached it with the strong 
bias in favor of extending protection to corporate rights 
which had been impressed on his mind by the discussion 
of the Dartmouth College case. The case arose from an 
action brought by the President of Bowdoin College against 
the Treasurer, for the amount of his salary. The original 
charter, granted in 1794, reserved the power to "grant fur- 
ther powers to, or alter, limit, annul or restrain any of the 
powers of this act, vested in the said corporation, as shall 
be judged necessary to promote the best interests of the 
College;" 

Subsequently, by an Act passed in 1830, it was declared 
that the President, etc., of the corporation, should retain 



(1) TJwrpe v. Rutland & Burlington JR. JR., 27 Vt. 140, 152, per Red- 
field, 0. J, 

(2) 1 Sumner, 266. (3) 15 B. Mon. 340. 
(4) 21 Barb, 513. 
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their corporate powers, " subject, however, to be altered, 

restrained or extended by the Legislature, etc., as shall 

be judged necessary to promote the best interest of said in- 
stitution." Judge Story held that, under the first reserva- 
tion, the legislative authority was confined to " enlarging, 
altering, annulling, or restraining of the powers of the cor- 
poration; it could not interfere with its property or extin- 
guish its corporate existence; it could not remove its trus- 
tees or overseers, though it might abridge as well as enlarge 
its powers. Under the second reservation, he held that 
the power to annul was not reversed by the words "alter, 
limit, restrain or extend;" that these. words did not extend 
the legislative power to the charter generally, but only to 
the powers and privileges conferred by it. 

The case of Sage v. Dillard, decided in 1854, in its facts 
was somewhat similar to the last case. The institution was 
incorporated in 1840, and power was reserved in the charter 
to alter, amend or repeal it, whenever the Legislature 
might deem it expedient. In 1848 an Act was passed in- 
creasing the number of trustees, and providing for their 
qualifications. This additional act the Board refused to 
accept. The Court held that the Legislature might repeal 
or destroy, but that the power to repeal or destroy did not 
imply a right to " cripple or to maim," and held that the 
acceptance by the trustees was a necessary implication, 
before any alteration could go into effect. (1) 

In Miller v. New York & Erie E. E. Co., it was decided 
that the power to alter, modify or repeal charters, did not 
authorize the Legislature to compel a railroad company to 
cause a new highway to be taken across their line, at their 
own cost, there being no provision touching new highways 
in their charter. This was put on the ground that it was 
taking property without compensation, and a doubt was ex- 
pressed, whether the Legislature had a right to repeal a 

(1) See Fry v. Lexington, etc., R. R. Co., 2 Met. (Ky.) 314. 

In Teaton v. Bank of the Old Dominion, 21 Gratt. 593, similar views were 
expressed. It is there held, the power of a Legislature to " repeal, alter, or 
modify" the charter of a private corporation, under an express reservation 
therein, is limited. While the charter may be repealed or destroyed at 
pleasure, it cannot be modified without the consent of the corporation. But 
if the corporation refuses to accept statutory modification, it must cease to 
transact business in a corporate capacity. 
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corporate charter, tinless forfeited by the abuse or neglect 
of the managers. 

Another class of cases hold that the Legislature is un- 
trammelled in the exercise of its reserved powers, and it can 
alter or repeal at its discretion, without judicial control. 
This is the extreme doctrine on the other side. (1) 

The doctrine that the Legislature can summarily interfere 
was held strongly by the Supreme Court of Pennsylvania, in 
cases arising out of what were known as the Erie Eailroad 
troubles/ 2 * The rule of construction to be applied to acts 
of incorporation as against the grantees, was plainly and 
emphatically laid down by Black, J., in the opinion of the 
Court : (8) " In a private deed, an exception, as large as the 
grant, is void, because private deeds are construed most 
strongly against the grantor. But a grant of privileges by 
the State, to a body of adventurers, must be construed 
precisely the other way, — in favor of the public and against 
the grantees. A prohibition, exception, or reservation in 
a charter, must therefore stand in full force, though it de- 
stroy or make nugatory all the powers given to the com- 
pany." On this principle, certain points were concurred in 
by all the court. It was agreed that no statute was uncon- 
stitutional, merely because it was against public policy, or 
inconsistent with rules of law or principles of equity; that 
an act of the Legislature, granting corporate rights which 
are accepted, is a contract; that a clause of reservation 
is a part of the contract; and a law passed in pursuance 
thereof, is not a law impairing its obligations; and that 
charters containing an unconditional right of repeal, could 
be repealed without recourse to process in a court of justice. 
And Black, J., further says: "If the power to alter, amend, 
or repeal be reserved, its exercise is merely carrying out 
the contract according to its terms; and the State is using 
her own rights, not forfeiting those of the corporation." 

Now the great danger of this doctrine is, that it may be 
extended to such a degree as to cripple a corporation, and, 

(1) For this view, see Crease v. Babcock, 23 Pick. 334; State v. Curran, 
7 Eng., (Ark.^ 321; Suydam v. Moore, 8 Barb., 358; Northern R.R. Co. v. 
Miller, 10 Barb. 260. 

(2) Erie & N. E. R.R. Co. v. Casey, 26 Penn. St. 287; Com'th v. Erie & 
N. E. R.R. Co., 27 Penn. St. 339. 

(3) 27 Penn. St. 355. 

3 
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tinder the form of amendment or alteration, property may 
be confiscated, and taken without "the due process of law." 
All admit there is a power, under the general reservation, 
to "alter or amend" ; but how far this power extends is 
where the opinions differ. Has it a limit? Can the courts 
be invoked to say whether the Legislature properly tran- 
scends its power or not? It would seem, from some of the 
cases cited, that the Legislature alone is to judge how far 
its power can be extended, and what is expedient under the 
reserved rights. But this doctrine can never be sanctioned. 
"Power to legislate, founded on such a reservation", says 
Mr. Justice Clifford, "is certainly not without limit; but it 
may safely be affirmed, that it reserves to the Legislature 
the authority to make any alteration or amendment in a 
charter grajited subject to it, that all will not defeat or sub- 
stantially impair the object of the grant, or any rights which 
have vested under it, which the Legislature may deem neces- 
sary to secure either the object of the grant, or any other 
public right not expressly granted away by the charter. " (1) 
And in delivering the judgment of the Court in Common- 
wealthy. Ussex Co., {i) Shaw, C. J. suggested the following 
as the rule of limitation of legislative power to amend or 
alter: "That where, under a power in a charter, rights have 
been acquired and become vested, no amendment or altera- 
tion of the charter can take away the property or rights which 
have become vested under the legitimate exercise of the 
powers granted." 

The same doctrine was held in Durfee v. Old Colony dt 
Fall River R.R. (7o., (3) where it was laid down that "the 
limit to this power will be found when any attempt is made 
to abrogate any contract made by the corporation under 
their charter, or deprive them of any vested property, or 
rights of property legally acquired." 

It seems to me that the doctrine of these cases, express- 
ing the limits of the legislative power, is put on the most 
reasonable grounds of right and justice, that it is the safest 
to adopt, as giving a legitimate exercise of power to the 
State under the reserved rights, and as giving an adequate 
protection to property invested; securing it from the hasty 

(1) Holyoke Company v. Lyman, 15 Wall. 522. 

(2) 13 Gray, 239. (3) 5 Allen, 230. 
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and often ill-advised action of legislative interference, too 
often prompted by the passions and feelings of the time. 

It ^s very well to reply that the corporations, in accepting 
charters, took them cum onere, with this well understood 
reservation on the part of the State; but while it is true, 
that this understanding did exist, it is also certain that 
there was another tacit understanding, when the charters 
were accepted and money invested incorporate enterprises. 
This was the assurance of the general constitutional protec- 
tion of property, under the guarantees, both of the State 
and Federal constitutions, that no alterations should be 
made, except those within the scope of legislative power, 
and those consistent with "the law of the land." This 
guarantee was as much incorporated into every act of incor- 
poration, as was the reservation under which the State is 
authorized to "alter or amend." It is one of our cherished 
cardinal principles of constitutional law, that none shall be 
deprived of property without "due process of law," which 
is defined by Mr. Justice Johnson, in The Bank of Columbia 
v. 0'Kely^ l) to be "intended to secure the individual from 
the arbitrary exercise of the powers of government, unre- 
strained by the established principles of private rights and 
distributive justice." 

It is not denied that the State can alter or amend, but 
what is denied is, that it can do so without restraint, that 
the legislature can interfere without subjecting its action to 
review and control by the judicial power to determine how 
far it can legitimately proceed, consistent with constitu- 
tional guarantees. 

It is true, there must be entrusted a large degree of 
power to the State, to regulate the use of property, under the 
general police power, apart from any reserved right. This is 
a power inherent in its sovereignty, and upheld, to a certain 
extent — it cannot, however, go beyond the bounds of con- 
fiscation; it must have a "reasonable" limit. (2) 

Thus a statute requiring a railroad corporation, whose 
charter is subject to amendment, alteration, and repeal, at 
the pleasure of the legislature, to erect a station-house at a 
place on its road, and cause trains to stop there, is not in 

(1) 4 Wheat. 235. 

(2) Roxbury v. Boston and Providence R. R. Co., 6 Cush. 424. 
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violation of the Constitution of the United States, as im- 
pairing the obligation of a contract, and it may require the 
station-house to be reasonably commodious, in the judg- 
ment of certain commissioners appointed/ And so where 
a company was required to make a fish-way through their 
dam. (2) But observe the limits of this power, in Miller v. 
New York and Erie jR. R. Co., already cited. 

A historical view of private corporations would be incom- 
plete, without reference to the late attempt in Wisconsin, to 
exercise the power of the State under the rights reserved, 
to an extent beyond precedent. In importance, it must be 
considered as significant and eventful as anything that has 
occurred in connection with private corporations, since the 
Dartmouth College decision. It was both the indication 
and the result of a movement which cannot fail to have a 
conspicuous place in our history. The agitation that arose 
a few years since, in reference to the supposed exactions of 
railroad corporations, was general, but particularly marked 
in the Western States. The outcome of it, in Wisconsin, 
was what is known as the "Potter law,' 7 a law, like many 
of its kind, hastily and immaturely considered, passed as a 
compromise, under the influence of the excitement of the 
day. Its provisions are substantially as follows : The rail- 
roads are divided into three classes — A, B, and C. "The 
compensation' per mile for the transportation of any person, 
with ordinary baggage, not exceeding one hundred pounds 
in weight," to be charged by the railroads in class A, is 
limited to three cents; in class B, to three and one half 
cents; and in class C, to four cents. Maximum rates for 
the transportation of the different kinds of freight, are also 
fixed for each class of railroads, and graded on the same 
principle. Rules for estimating distances, and transporta- 
tion over connecting roads, are prescribed. Fines, penalties, 
and forfeitures, are imposed for violation of the provisions 
of the act, by any individual or corporation, and jurisdic- 
tion given to justices of the peace, in all civil suits within 
two hundred dollars. A board of railroad commissioners 
is constituted, with defined duties and salaries, and authority 

(1) Com'th u. Eastern R. R. Co., 103 Mass. 254. 

(2) Commissioners on Inland Fisheries v. Holyoke Water Power Co., 104 
Mass. 446. 
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"to reduce said rates on any of said railroads or parts of 
railroads," whenever a majority of the board think it can be 
done without injury to such railroad, but without authority 
to increase them under any circumstances. Freight from 
other States, for carriage across Wisconsin, is excepted from 
operation of the act, and the commissioners given free pass- 
age over all railroads, in performance of their duties. The 
act is in force "from and after its passage and publication," 
and was approved March 11, 1874. 

As might be expected, the passage of the act created 
great consternation among the corporations affected. Ad- 
vice was sought by the corporations from some of the 
best legal talent of the country ; the Attorney-General of 
Wisconsin, Messrs. Benjamin B. Curfis (since deceased), 
William M. Evarts, and E. Bockwood Hoar, have given 
elaborate opinions on the constitutionality of the law. The 
three latter holding it to be unconstitutional; and advising 
it to be contested. As the opinions of such eminent mem- 
bers of the legal profession must have great value, it will be 
well to make some extracts from them : 

After stating that the Potter Act does not repeal, and 
does not purpose to repeal, the charter, Judge Hoar says: 
" That would have been within the legislative power; and 
if it had been done, the company would have disposed of 
its property to satisfy its creditors and return their invest- 
ment to its stockholders. It does not repeal a part of the 
franchise, as if it had forbidden the carrying of freight, 
leaving the road a road for passenger travel only. In that 
case, the corporation could have disposed of its freight 
cars, and its obligations would have been co-extensive with 
its powers. On the contrary, all the duties and obligations 
of the corporation are preserved and enforced. The statute 
takes from the corporation the power to require from its 
customers a compensation for the services rendered. This 
it does without any judicial ascertainment of what would 
be a reasonable compensation for such service, or any 
proof or decision that the prices fixed would pay even the 
expenses of operating the road. By the terms of the char- 
ter, the fares and freights to be collected were made the 
consideration of the undertaking of the company to do the 
duty imposed on it; and, on the part of the corporators, 
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was the object of acquiring corporate powers, and assuming 
corporate obligations. The new statute imposes penalties 
on the company, and its officers and agents, for a refusal to 
continue to perfom all its duties, upon the new terms which 
it prescribes. This seems to me to be neither repeal nor al- 
teration, within the meaning of the constitutional provision, 
but simply confiscation of property. It takes from the 
company, at the mere pleasure of the Legislature, the com- 
pensation which it was agreed it should receive, for expense 
incurred and services rendered; still it requires the expense 
and service to continue, the reasonable compensation to be 
earned, and distributes this property, or right of property, 
among the citizens of the State whose persons and property 
are carried in the cars. 

"I cannot think that if, as the Supreme Court has said, 
there is a limit to such an exercise of legislative power, any 
limit can be fixed which this legislation does not tran- 
scend. If thist statute is constitutional, I can see no reason 
why a law compelling the railroad to carry passengers gra- 
tuitously, or to pay them for riding in the cars, would not 
be." 

Judge Curtis holds it violates the constitution, as it im- 
pairs the obligations towards the creditors of the corpora- 
tion. With regard to fixing rates, he says: "It is not 
within the field of legislation, under any American Consti- 
tution, to fix and provide for the future, what prices shall 
be demanded, either for commodities, or for personal service; 
or for a union of both. I do not believe it is within the 
power of any Legislature in the United States to compel 
owners of property, or persons natural or political, to part 
with their property, or render their personal services at 
their own expense and risk, to the, public, for prices fixed 
by the Legislature. No department of government has 
power to make bargains for the people ; (1) nor even for a 

municipal corporation when the purpose is private/ 2 ' 

Moreover, this fact, th;at a railroad is in some sense 

a public highway, stops far short of what is necessary in 
order to lay the foundation for such legislation as is found 
in this act; because this legislation undertakes to prescribe 

(1) Taylor v. People, 4 Hill, 140 

(2) People ex rel v. BatcheUor, 53 N. Y., 140. 
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the prices which shall be paid, not for tolls for passing over 
the road, but for the service rendered by the corporation 
as common carriers in transporting, at its own expense and 
risk, persons and property, from point to point on the road, 
as well as for receiving and delivering the persons and the 
property. Now, here again there is an element of publicity 
in the character of the corporation and its business. Being 
common carriers of persons and property, the law requires 
them to transact business for all applicants, at reasonable 
times, and at reasonable rates of compensation, but a 
railroad corporation, when carrying on the business of 
common carriers, at its own expense and risk, and foi 
its own profit, cannot be distinguished from any other 
common carriers." He gives his opinion that the act 
violates the Constitution of Wisconsin: "The property 
of no person shall be taken for public use without 
just compensation therefor." He says: "A law which, 
under heavy penalties, prohibits a person, whether natural 
or political, from using his property so as to derive any 
advantage whatever from it, and leaves him subject only to 
loss from its use, does as effectually take his property, as if 
it had, under the like penalties, prohibited its owner from 
interfering with it." 

Mr. Evarts gave his opinion at great length. He examines 
the extent of the power of the State under the usual clause 
of reservation, and says : 

"The extent of the reserved right to the State, under the 
clause of the Constitution of Wisconsin, is, First — Abso- 
lutely to terminate the franchise; thus liberating the grantee 
from further performance and restoring to the State the 
franchise in its plenitude. This would leave the property 
of the corporation to be wound up under the protection of 
the Constitution, the law, and the courts; and cast upon the 
State, if railroad service was further desired within the 
borders of Wisconsin, the duty of providing such service 
at the public expense, or renewing a grant of the franchise 
to some new grantee. Second — To modify the granted fran- 
chise in its future exercise, either by reducing the privilege, 
or by burdening it with such conditions as the State should 
see fit to impose. In this case, the grantee would be free 
to accept or reject the modified or burdened privilege. Its 
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contract exposed it, we may concede, to lose its privilege, 
at the pleasure of the State, but did not bind it to involun- 
tary and uncompensated servitude to the State as a task- 
master. If the grantee accepts the reduced or burdened 
service, a new contract is made and new obligations as- 
sumed. If the grantee rejects the proffered franchise, thus 
reduced and burdened, the State may retire from the new 
exaction, or wholly terminate the franchise. * * * * 

"The continuance of the privilege, in whole or in part, is 
at the. option of the State, which satisfies completely the 
public interest. To carry it beyond this efficiency would be 
to convert the clause into a means of oppression, even to 
the extent of confiscation. * * * * * * 

"The act of March 11, 1874, does not purport to termi- 
nate the franchises of the railroad absolutely or condition- 
ally; nor to modify or reduce the service of the corporation 
in the maintenance or conduct of the franchises in the future, 
in the least; nor to impose burdens or conditions upon such 
future exercise, which the corporation is required to assent 
to, if it desires to maintain the continued possession of the 
franchise. The act proceeds upon no such spirit or purpose. 
On the contrary, the act undertakes to secure the full meas- 
ure of public service involved in the granted franchises, 
by the unusual and cumulative compulsion of fines and ag- 
gravated damages, for any and each refusal to perform the 
corporate duty of carrying passengers and freight." 

He therefore regards the power claimed in such act to be 
equivalent to a claim by the State, under the presumed right 
reserved, to "appropriate corporate property to the public 
service, at the discretion of the Legislature, without com- 
pensation therefor; and a claim to maintain the contract 
with the company in full force, as to all engagements oner- 
ous to the company, but 1o revoke or modify, at will, all 
stipulations for the company's benefit." He therefore ad- 
vised that the constitutionality of these laws be tested in 
the courts. Accordingly, the matter has been brought before 
the courts, having been brought before the Circuit Court of 
the United States for the Western District of Wisconsin, 
by a bill filed on behalf of certain foreign creditors. The 
case came on for a hearing in July, 1874, before Mr. Justice 
Davis, of the Supreme Court of the United States, Judge 
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Drummond, the Circuit Judge, and Judge Hopkins, the 
District Judge, being the full bench of the circuit for that 
district; and a pro forma decision was rendered, virtually 
holding the act to be constitutional, in order to expedite the 
bringing the case before the Supreme Court, where it is 
now pending. But an action by the Attorney-General of 
Wisconsin was begun against the railroads, and this brought 
the matter before the State Court, when, after a long argu- 
ment, a decision was rendered by Chief Justice Eyan, of 
the Supreme Court of the State, holding the act to be con- 
stitutional. The decision is reinarkable for its length, as 
.well as for its singular rhetorical arguments and embellish- 
ment. It deserves to be read as an evidence to show 
how even judicial calmness can be ruffled by the agitation 
and opinions of the hour. The case is reported as Attorney- 
Genmal v. Railroad Companies, 35 Wis., 425. It will not be 
a rash opinion to venture, that when the decision of the 
Supreme Court is rendered, it will be against the constitu- 
tionality of the act, and such a decision will be second only 
in importance to the decision in the Dartmouth College 
Case. 

The later history of legislation respecting private corpo- 
rations is instructive as showing a determination and an 
effort to check abuses of legislation which, at one time, 
threatened the most serious consequences. Charters con- 
ferring special and exclusive privileges had been granted 
through means that were as scandalous as they were per- 
nicious; until the evils became so flagrant and intolerable, 
that a united effort was made to remedy them, prohibiting 
by constitutional provisions the granting of private charters, 
and regulating incorporations under general laws. This is 
one of the latest and most hopeful phases of the law per- 
taining to private corporations. There are few States in 
which this principle is not now recognized. In this State, 
our Constitution — 

Article IV, Sec. 31, prohibits the creation of corporations 
by special acts. 

Sec. 32 provides, "dues from corporations shall be se- 
cured by such individual liability of the corporators and 
other means as may be prescribed by law." 
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Under our laws we have thrown open the privilege of in- 
corporation to the widest extent; restricting it to no class, 
limiting it to no special objects; but, at the same time, ac- 
companying the privileges thus conferred with certain lia- 
bilities and safeguards. So important is this considered, 
as to have a place in our fundamental law, for Sec. 36, Art. 
IV., of the Constitution prescribes: "Each stockholder of 
a corporation, or joint stock association, shall be individ- 
ually and personally liable for his proportion of all its debts 
and liabilities." 
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TITLE I. 

GENERAL PROVISIONS APPLICABLE TO ALL 

CORPORATIONS. 

Chaptbb I. FOBMATION OF COBPOBATIONS. 
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AETICLE I. 

COBPOBATIONS DEFINED AND HOW OBGANIZED. 

Section 283. Corporation defined. 

284. What are public and private corporations. 

285. Corporations, how formed. 

286. Corporations may be formed for any lawful purpose. 

287. How corporations may continue their existence under this 

Code. 

288. Existing corporations not affected. 

289. Name of instrument creating corporation. 

290. Articles of incorporation, what to contain. 

291. Certain corporations to state further facts in articles. 
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294. Prerequisite to filing articles of certain corporations. 

295. Oath of officer to subscription of stock and payment of ten 

per cent. 

296. Articles to be fiie^whhthe County Clerk and Secretary of 

State. ' •. ' 

297. Certified cot/y ojf certificate to be prima facie evidence of its 

contents** ' 

298. Who-are members and who stockholders of a corporation. 

299. Whefr certified copy of certificate is to be filed, and where. 

283.. Corporation defined. A corporation is a creature of 
the law, having certain powers and duties of a natural per- 
3oq. Being created by the law, it may continue for any 
length of time which the law prescribes. 

Definition : Various authors and jurists have given definitions of 
a corporation. It is essential to a right understanding of the nature 
and powers of a corporation, to lay down a correct definition. There 
is, probably, no better definition than that given by Kyd, who defines 
a corporation thus: "A body politic, or body incorporate, is a collec- 
tion of many individuals united in one body, under a special denomi- 
nation, having a perpetual succession under an artificial form, and 
vested by the policy of the law with the capacity of acting, in several 
respects, as an individual, particularly of taking and granting property, 
of contracting obligations, and of suing and being sued; of enjoying 
privileges in common, and of exercising a variety of political rights, 
more or less extensive, according to the design of its institution, or 
the powers conferred upon it, either at the time of its creation, or at 
any subsequent period of its existence." (1 Kyd, 13.) The defini- 
tion given in Dartmouth College v. Woodward (4 Wheat. 636), by Chief 
Justice Marshall, has been generally accepted as a full and correct de- 
scription of the nature and attributes of a corporation. That laid 
down in Angell & Ames on Corporations, $ 1, is also approved: "A 
corporation is a body created by law, composed of individuals united 
under a common name, the members of which succeed each other, so 
that the body continues the same, notwithstanding the change of in- 
dividuals who compose it, and is, for certain purposes, considered a 
natural person." The definition given in this section of the Code is 
very happily and briefly expressed ; and includes three essential attri- 
butes of a corporation, namely, the mode by which it is called into 
being, its individuality, and its continuity. 

Created by the Law. This part of the definition distinguishes 
corporations from certain conventional associations, formed at the 
pleasure of individuals, for a temporary purpose, without the inter- 
vention of law. So Lord Hale defines "persons politic, or corpora- 
tions," as bodies created by operation of law. (Analysis of the Law, 
37.) As these bodies are the creatures of the law, it would necessarily 
follow, that they are to be limited and controlled, in their action and 
purposes, by law, and can only exercise those powers expressly or 
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impliedly conferred; but we shall treat further of this subject, in the 
third chapter of this title, where " Corporate Powers" are considered. 

Individuality. This is one of the essential attributes of a corpora- 
tion ; it constitutes its raison d'etre; it is for this Tery object the law 
invests it with its powers, and rights, and duties. It was said, in 
Providence Bank v. Billings (4 Pet. 562), by Chief Justice Marshall, 
that " the great object of an incorporation' is to bestow the character 
and properties of individuality upon a collective and changing body of 
men." It was, at first, an important step in social advancement, when 
the law invested a number of individuals with this attribute of person- 
ality, and enabled them to act in a collective capacity, acquiring rights, 
and discharging duties, as an individual. This idea is by no means 
modern; we find that the Roman law recognized the union of many 
persons in one body, and invested it with some of the rights, powers, 
and duties, of a natural person. "The appellation given by the Bo- 
mans to the companies of tradesmen, religious societies, &c, which 
they established, were univei'sitates, as constituting one whole out of 
many individuals; and collegia, from being collected together." (An- 
gell & Ames, $ 46.) The formation of such collective bodies, by pub- 
lic authority, may, however, be traced to the Greeks. (Ayliffe's 
Treatise, Civil Law, 197.) 

While the conferring of some of the rights and powers of a natural 
person on a collective body, in this manner, has aided the develop- 
ment of effort and enterprise, and secured greater results than could 
ever be attained by the isolated labors of separate individuals, it has 
been attended with corresponding drawbacks, in failing to secure the 
same accountability from this artificial body as from a natural person. 
From the nature of the body thus invested with a sort of personality, 
it cannot be held amenable to law, for many violations of duty, as a 
natural person can. And herein lies the defect and the danger of 
such artificial bodies. They may often work a great deal of irreme- 
diable mischief, on account of the very attributes they possess. Thus 
it is held, that a corporation can neither be imprisoned nor punished; 
it cannot be deemed a moral agent, subject to moral obligation. (1 Kyd 
71; 2 Bulst. 233.) On this account, a corporation is said to have 
no soul. (10 Bep. 32, b.) By the common law, a corporation can be 
indicted, as for a nuisance. (Begina v Scott, 3 Q. B. 543; Susquehanna 
Turnpike Co. v. People, 15 Wend. 267.) In Ohio, there is no common 
law of crimes, and no statute providing for criminal process against a 
corporation. Held, that a corporation was not indictable, under a 
statute, for a nuisance, as a "person." (State v. Cincinnati Fertilizer 
Co., 24 Ohio St. 611.) [As to criminal proceedings against corpora- 
tions in California, see $$ 1390-7 of Penal Code, in Appendix.] 

But in general, where the word "person," or "individual," is 
used in a statute conferring rights, or imposing liabilities, not involv- 
ing personal punishment, a corporation is included, if it fall within the 
general reason and design of the statute, unless expressly excepted. 
(Angell & Ames, $ 6.) Thus, under the mill-dam act of Wisconsin, a 
corporation has been deemed a person. (Fisher v. Horizon Co., 10 
Wis. 351.) A corporation has been held to be included in the term 
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if individual " in a tax law. (Otis Co. v. Ware, 8 Gray 509.) Corpo- 
rations can suffer damage from libel, and maintain action as an indi- 
vidual. (Trenton Ins. Co. v. Perrine, 3 Zabr. 402; Shoe and Leather 
Bank v. Thompson, 23 How. Pr. 253; Metropolitan, &c, Co. v. Haw- 
kins, 4 Hurl. & N. 87.) 

The Code has settled a rule as to the construction of the word " per- 
son.' * In $ 14, it is provided that "where the term * person* is used 
to designate the party whose property may be the subject of any 
offense, action, or proceeding, it includes this State, any other State, 
government, or country, which may lawfully own any property within 
this State, and all public and private corporations, or joint associations, 
as well as individuals. The word ' person,' except when used by way 
of contrast, includes, not only human beings, but bodies politic or cor- 
porate." 

Continuity. A corporation has been said to possess the attribute 
of immortality; but this is held to be an erroneous idea. Chief Justice 
Marshall (4 Wheat. 636), among other properties, includes immortality, 
by which the body is enabled to have a perpetual succession. This 
was an old idea; but Kyd says, " that a body framed by the policy of 
man, a body whose parts and members are mortal, should in its own 
nature be immortal * * * in the common acceptation of the word, 
seems beyond the reach of common understandings." (1 Kyd, 15.) 
" When it is said, therefore, that a corporation is immortal, it must 
be understood theoretically; and we can understand nothing more than 
that it may exist for an indefinite duration. The authorities which 
have been cited, if intended to prove its immortality in any other 
sense, do not warrant the conclusion drawn from them." (Angell & 
Ames, $ 8.) The Code properly gives a corporation a continuance, 
according to the time prescribed by law, because the policy is, now, to 
limit the duration of a corporation. 

284. Corporations, Public and Private, distinguished. Cor- 
porations are either public or private. Public corporations 
are formed or organized for the government of a portion 
of the State; all other corporations are private. 

Classification. The Code has properly simplified the division of 
corporations. The former divisions were confusing, and besides were 
not applicable to the condition of things here. Kyd divides them 
into corporations, sole and aggregate, and into ecclesiastical and lay, 
and lay corporations again into eleemosynary and civil. (1 Kyd, 22.) 
Blackstone makes the division into aggregate and sole, ecclesiastical 
and lay, civil and eleemosynary. (1 Bl. Com. 469-70.) Prof. Wood- 
deson does the same. (1 Wood. Lect. 471.) Chitty adopts Kyd's 
classification. (Chitty on Prerog., 122.) 

The division of corporations into public and private, was not 
known or clearly established before the decision in the Dartmouth 
College case, where the distinction was first clearly recognized and 
established. We have shown in the introduction that this distinction 
was hardly to be supported by the case quoted. However, the dis- 
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tinction was then established, and has been observed since in our 
text-books and cases, and the Code here adopts it. 

Public Corporations are, generally speaking, connties, cities and 
towns existing for public purposes. They are the auxiliaries of gov- 
ernment in the important business of municipal rule. (Bonaparte v. 
Camden R. R. Co., 1 Bald. C. 0. 223; Angell & Ames, $ 31.) In 
Society, etc. v. Butter (1 Beasley, 498), a company incorporated with the 
right to take water from a river for the purpose of furnishing power 
for manufacturing uses, was considered as a quasi public corporation. 
(See Foster v-. Fowler, 60 Penn. St. 27.) Public corporations are 
such as are created for political purposes, with powers to be exercised 
for the public good. (Tinsman v. Delaware & Baritan Canal, 18 N. J. 
Law, 200.) 

Private Corporations are those in which individuals have a special 
or pecuniary interest, not liable to be controlled or affected by govern- 
mental interference. "Private corporations are indisputably the 
creatures of public policy, and in the popular meaning of the term, 
may be called public; but yet if the whole interest does not belong to 
the government (as if the corporation is created for the administration 
of civil or municipal power), the corporation is private." (Angell & 
Ames, $ 31.) 

A bank created by the government for its own use, but the stock of 
which is owned in whole or in part, by private persons, is a private 
corporation. (Miners* Bank v. U. 8., 1 Green. Iowa, 553; Bank of 
U. S. v. McKenzie, 2 Brock. C. 0. 393.) A turnpike company in 
which the State holds stock, is a private corporation. ( Turnpike Co. 
v. Wallace, 8 Watts. 316.) In the Bank of the United States v. Planters' 
Bank of Georgia (9 Wheat. 907), the State was interested as one of the 
corporators, yet it was held a private corporation. In State Bank of 
South Carolina v. Gibbs (3 McCord, 377), it was held that the bank wag 
a private corporation, although the State owned the whole interest. 

In Angell & Ames, $ 32, after a review of the authorities, it is laid 
down: " That when the sovereign becomes a member of a joint stock 
corporation* the right of sovereignty with respect to the transactions 
of the company, is divested, and the character is assumed of a private 
citizen. But where the corporation is composed exclusively of officers 
of the government, having no personal interest In it, or with its con- 
cerns, and only acting as the organs of the State in effecting a great 
public work, it is a public corporation." The division made in this 
section has the merit of conciseness, but it may be questioned if it is 
complete or expressive. 

Private corporations, as distinguished from public, under this sec- 
tion, include a variety of organizations, very diverse in their manage- 
ment and purposes, and variously affecting the public. There are 
some formed for the mere purpose of acting in a collective capacity 
and holding a certain amount of property, without much or any inter- 
ference with the public; while there are others on whom are conferred 
vast powers and privileges, to whom are delegated some of the politi- 
cal powers of the government, which give them a right of interference 
and control largely affecting the public. Some of these can exercise, 
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under delegation from the State, the sovereign power of eminent 
domain. 

There ought, therefore, to be some distinction made between these 
two classes of private corporations, involving different rights and 
liabilities. There is a precise and clear classification given in Mirers' 
Ditch Co. v. Zellerbach (37 Cal, 543), where it is said: "There are three 
classes of corporations, to-wit: Public municipal corporations, the 
object of which is to promote the public interest; corporations techni- 
cally private, but of a quasi public character, having in view some 
public enterprise in which the public interests are involved, such as 
railroad, turnpike, and canal companies; and corporations strictly 
private." 

285. Private Corporations, how formed. Private corpora- 
tions may be formed by the voluntary association of any 
five or more persons, in the manner prescribed in this ar- 
ticle. A majority of such persons must be residents of this 
State. 

Formation. The old idea of a corporation was that it was a body 
to which was delegated a part of the sovereign power of the State ; 
and, therefore, its rights and privileges — its existence, must emanate 
from the sovereign. Domatsays: "Communities, ecclesiastical and 
secular, are assemblies of many persons united in one body, that is 
formed with the prince's consent, without which these kinds of as- 
semblies would be unlawful." (Civil Law, Prel. Book, tit. II, $2; 
Dig. 47, lib. 22.) 

In England, at first, they were created by the act of the sovereign, 
but when it was intended to establish a corporation invested with 
powers which the king could not confer, recourse must be had to the 
legislature. (1 Kyd. 61; Cro. Car. 73, 87.) 

As the king could create a corporation, so he could delegate his 
power to another on the maxim, quifacitper alium, facitper se. (1 Bl. 
Com. 473.) 

This section of the Code carries out a principle that is now well 
established, that no special privileges or rights ought to be conferred 
by the legislative power, by special acts, from which have arisen, here 
and elsewhere, the gravest abuses. It throws the privilege open to all 
who choose to comply with the directions prescribed; but the corpo- 
rations, so formed, are none the less amenable to legislative control. 
Formed in this manner, they owe their existence to the legislative 
will, as much as if they were incorporated by special charter. 

Who Forms. As the section stood before the amendments of 
1873-4, it required a majority to be citizens of this State. Now it is 
only necessary that the majority of the five corporators be residents. 
This provision is evidently dictated under the liberal policy of the 
times, from the same spirit that removes the old disabilities of 
aliens to hold real estate. The residence, here required, must be a 
bona fide residence, as has been held in actions for divorce, where the 
party is required to have been a resident of the State for a certain 
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period. The law would hardly be satisfied by an occasional visit or 
temporary stay in the State. (See $ 129, Civil Code.) 

It is necessary to observe that a majority of the directors are re- 
quired to be citizens of the State, by $ 305. 

286. Corporations may be formed for any laivful purpose. 
Private corporations may be formed for any purpose for 
which individuals may lawfully associate themselves. 

The Purposes for which a corporation may be formed, are given 
by this section the widest limit; there are no longer the restrictions 
laid down heretofore. The freedom thtis given, shows how far we 
have advanced from the ideas that formerly prevailed, when corporate 
privileges were jealously conceded, and the objects for which corpora- 
tions could be formed very limited. It seems the Romans looked 
npon such bodies as dangerous, for when an application was made for 
the institution of a fire company to Trojan, he is said to have observed 
" that societies of that sort had greatly disturbed the peace of the 
cities; and he observed that whatever name he gave them, and for 
whatever purpose they might be instituted, they would not fail to be 
mischievous." (2 Kent Com. 217.; 

287. How Corporations may continue their existence under 
this Code. Any corporation existing on the first day of 
January, one thousand eight hundred and seventy-three, 
formed under the laws of this State, and still existing, 
which has not already elected to continue its existence, 
under the provisions of this Code applicable thereto, may, 
at any time hereafter, make such election by the unanimous 
vote of all of its directors, or such election may be made at 
any annual meeting of the stockholders or members, or at 
any meeting called by the directors expressly for consider- 
ing the subject, if voted by stockholders representing a 
majority of the capital stock, or by a majority of the mem- 
bers, or may be made by the directors, upon the written 
consent of that number of such stockholders or members. 
A certificate of the action of the directors, signed by them 
and their secretary, when the election is made by their 
unanimous vote, or upon the written consent of the stock- 
holders or members, or a certificate of the proceedings of 
the meeting of the stockholders or members, when such 
election is made at any such meeting, signed by the chair- 
man and secretary of the meeting, and a majority of the 
directors, must be filed in the office of the clerk of the 
county where the original articles of corporation are filed, 
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and a certified copy thereof must be filed in the office of 
the Secretary of State; and thereafter the corporation shall 
continue its existence under the provisions of this Code, 
•which are applicable thereto, and shall possess all the 
rights and powers, and be subject to all the obligations, 
restrictions and limitations prescribed thereby. 

The mode of incorporating under the Code, by a corporation pre- 
viously in existence, is here distinctly pointed out. They are four 
modes in which this may be done: 1. By the unanimous vote of all 
the directors; 2. By action at an annual meeting; 3. By action of the 
members at a meeting expressly called for the purpose; and 4, by the 
directors, upon the written consent of a sufficient number of the mem- 
bers. The section then points out how this action is to be authenticated. 

A Tery familiar example of a corporation electing to continue its 
existence according to the provisions of this section, is the Bank of 
California. In the Appendix, Form 1, will be found a copy of the 
certificate filed in accordance with this section. 

288. Eocisting Corporations not affected. No corporation 
formed or existing before twelve o'clock, noon, of the day 
upon which this Code takes effect, is affected by the pro- 
visions of Part IV. of Division First of this Code, unless 
such corporation elects to continue its existence under it as 
provided in Section 287; but the laws under which such 
corporations were formed and exist are applicable to all 
such corporations, and are repealed, subject to the provis- 
ions of this section. [See Heyneman v. Blake, 19 Cal. 579.] 

The majority of our corporations in this State are formed under the 
provisions of the Code; those which have been incorporated under for- 
mer statutes will find reference to such statutes in the notes. It is 
believed that, before long, corporations organized under former laws 
wiU elect to continue their existence under the Code, as the provisions 
are more simple and specific. 

289. Name of instrument creating Corporation. The in- 
strument by which a private corporation is formed is called 
" articles of incorporation." 

The instrument by which the corporation was created, and in 
which its privileges, powers and duties were expressed, was hereto- 
fore known as its charter. Since, under our Constitution, the legisla- 
ture cannot incorporate by a special act, we have no need to use the 
word in connection with a private corporation formed under the Code. 
A corporation, not a municipal one, cannot be created by an act of 
the legislature recognizing its existence. Such corporations can only 
be created by general laws. (0. <fe V. E. B. Co. v. Plumas, 37 Cal. 
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354). Corporations in this State, except for municipal purposes, 
must be formed under general laws, and can exercise no powers, ex- 
cept such as are conferred by these general laws. The legislature can- 
not confer on such corporations any powers or grant them any privi- 
leges by special act. (San Francisco v. 8. V. Water Works, 48 Cal. 493.) 

290. Articles of Incorporation, what to contain, Articles 
of incorporation must be prepared, setting forth: First,- the 
name of the corporation. Second, the purpose for which it 
is formed. Third, the place where its principal business is 
to be transacted. Fourth, the term for which it is to exist, 
not exceeding fifty years, lifth, the number of its direct- 
ors or trustees, and the names and residence of those who 
are appointed for the first year; provided, at any time during 
the existence of the corporation, the number of the directors 
may be increased, in corporations for profit, by a majority 
of the stockholders of the corporation, to any number not 
exceeding eleven, who must be members of the corporation, 
whereupon a certificate, stating the number of directors, 
must be filed, as provided for in section two hundred and 
ninety-six, for the filing of the original articles of incorpo- 
ration. Sixth, the amount of its capital stock, and the 
number of shares into which it is divided. Seventh, if 
there is a capital stock, the amount actually subscribed, and 
by whom. [In effect April 1st, 1876.] 

Forms must be complied with. A substantial compliance with 
all the forms prescribed by a general statute, authorizing incorpora- 
tion, is a prerequisite to corporate existence. (Harris v. McGregor, 29 
Cal. 124; Mokelurnne, &c, Mining Co. v. Woodbury, 14 Cal. 424; Fields 
v. Cooks, 16 La. An. 153; Carlisle v. Cahawba <fe M. R. R Co., 4 Ala. 
70; Williams v. F. T. Association, 26 Ind. 316; Becht v. Harris, 4 
Minn. 504; Ferrana v. VanoceUes, 23 111. 459; Commonwealth v. R, R. 
Co., 52 Perm. St. 512.) But the proceedings will not be invalid for 
slight defects or omissions. (S. V. Water Works v. San Francisco, 22 
Cal. 434; Rogers v. Danby Society, 19 Vt. 187.) 

Name. A corporation must have a name, by which it can sue and 
be sued — this is essential, and is properly put as the first requisite in 
this section. There is less strictness required in the insertion of the 
name of a corporation than in that of a natural person, in which the 
alteration or omission of a single letter may make a material differ- 
ence. (Newport Co. v. Sarrbird, 10 N. H. 123.) The rule has been 
stated to be, that in grants and conveyances the name must be the 
same, in substance, as the true name; but need not be the same in 
words and syllables. (Angell & Ames, $ 99.) So it was held in Mas- 
sachusetts, that a devise to "the inhabitants of the South Parish," 
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may be enjoyed by "the inhabitants of the First Parish." (First Par- 
ish, in Sviton v. Cole, 3 Pick. 232.) A statute which required a cer- 
tain bond to be given to the "People of the State of California," was 
held satisfied in a bond given to the " State of California." (People v. 
Love, 19 Cal. 676.) 

In the case of corporations formed under a general law, or by stat- 
ute, more strictness is required in the description. It was held, that 
a corporation, by prescription, may have several names, but one con- 
stituted by charter can have but one name, at the same time and for 
the same purpose. (Knight v. Mayor, etc., of Wells, 1 Ld. Raym. 80; 
3 Salt. 102.) 

The use of an abreviated corporate name by the officers of a corpo- 
ration, organized under a particular name, is not a usurpation, nor 
will it support, quo warranto, to oust them from their franchise. (Peo- 
ple v. Bogart, 45 Cal. 73.) 

The power of the Legislature to change the name of a corporation 
by special statute, in view of the constitutional provision, that "cor- 
porations may be formed under general laws, but shall not be created 
by special act, except for municipal purposes, " was considered, but 
not decided, in Pacific Bank v. DeRo (37 Cal. 538); but Sanderson, J., 
expressed an opinion that it could be done. 

A court of equity, may, upon objection made to the organization of 
a corporation by a specific name, on the ground that another corpora- 
tion has already adopted the proposed name, or one so near alike as 
to lead to confusion, require a sufficient modification of the name to 
obviate objection. (Ex parte Walker, 1 Term. Ch. 97.) 

Place. A corporation being, in contemplation of law, a sort of 
person, must have some place or locality, somewhat like a domicile in 
the case of a natural person. (See Potter v. Bank of Ithaca, 7 Hill, 
530.) A certificate of incorporation which does not set forth the name of 
the city or town in which the principal place of business of the corpora- 
tion is to be located, does not establish the existence of a coporation. 
( Harris v. McGregor, 29 Cal. 124. ) The failure to describe the place 
of business of the corporation as the "principal place of business," 
as when the place of business was described as " San Francisco," is a 
mere technical error, which does not invalidate. (Ex parte S. V. Water 
Works, 17 Cal. 132.) The place where the business of a corporation 
is transacted, sufficiently appears from the face of the act of incorpo- 
ration, to enable the Circuit Court to decide as to its jurisdiction, 
growing out of the residence of the parties. ( Valette v. Whitewater 
Canal Co,, 4 McLean, 192.) The place of residence of a corporation 
is deemed to be the place where its principal office is located, or 
where its principal operations are carried on. ( Thorn v. Central R. R. 
Co., 2 Dutch, 121.) In New York, a corporation created by the laws 
of that State is deemed a resident thereof, although the bulk of its 
property and business lies in a foreign State. (Crowley v. Panama R. 
R. Co., 30 Barb. 99.) 

The First National Bank of Nevada, having its location in Nevada, 
is a citizen of the State of Nevada. (Davis v. Cook, 9 Nev. 134.) 
Corporations are not citizens, within the meaning of that provision of 
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the Federal Constitution, which declares that the "citizens of each 
State shall be entitled to the privileges and immunities of the citizens 
of the several States." That provision of the Constitution applies to 
natural persons, members of the body politic, owing allegiance to the 
State and not to artificial persons. (Paul v. Com'th of Virginia, 8 Wall. 
168; Liverpool Ins. Co. v. Com'th of Mass., 10 Wall. 566.) 

A corporation is considered to have its existence by and through the 
law of the State which incorporates it; hence it cannot exercise by 
right any corporate privileges in other States. Thus in SUl v. Beach 
(1 Beas. 31), it was held, that a corporation organized under the laws of 
the State of New York for the sole purpose of doing business in New 
Jersey, could not be treated as a corporation by the courts of the lat- 
ter State, but merely as a partnership. But by comity, corporations 
formed by the laws of one State have a recognition by the laws of 
another, and are allowed to exercise corporate privileges, so far as 
consistent with the law of the latter State. In Thompson v. Waters 
(25 Mich. 214), a corporation chartered in Indiana was held to have 
power to take and hold land in Michigan, without any statute of the 
latter State affirmatively authorizing it. And, in Whiteman Go. v. 
Baker (3 Nev. 386), it was held that a Calif ornia corporation may hold 
land in Nevada. These States give more liberal privileges than would 
probably be given elsewhere. In regard to the local limit of the 
powers of a corporation, it is said, in Angell & Ames, $ 104, "A private 
corporation, whose charter has been granted by one State, cannot hold 
meetings, pass votes, and exercise powers in another State. It can 
have no legal existence out of the boundaries of the sovereignty by 
which it is created, must dwell in the place of its creation, and cannot 
migrate to another sovereignty." A corporation was chartered in 
Connecticut for the purpose of buying and selling land. Held, that 
it could not take or convey any title to land in Illinois. (Carroll v. 
East St. Louis, 67 III 568.) 

Duration. In the formation of corporations, under the Code, the 
old idea of immortality is discarded, and their duration is expressly 
limited to fifty years. At the expiration of the time prescribed by law 
for the existence of a corporation, it is dissolved; and it is said that 
upon a dissolution in this mode " all the consequences of dissolution 
in any other mode, such as forfeiture of property, extinguishment of 
debts, abatement of suits, etc., ensue, unless, as is usual, they are 
provided against." (Angell & Ames, $ 778a; Bank of Mississippi v. 
Wrenn, 3 S. & M. 791; Commercial Bank v. Lockwood. 2 Harring. 8.) 

Directors or Trustees. In corporations for profit, the number 
must not be more than eleven, or less than five (see $305), and those 
designated are to serve for the first year, and not as was the case be- 
fore, "until the election of such officers and their qualification." 
Where the charter of a railroad corporation requires that the directors 
shall be named in the Articles of Association, it is a sufficient com- 
pliance with the requirement that the articles are adopted at the time 
of electing the directors. (Eakright v. Logansport, &c, B. B. Co., 13 
Ind. 404.) 
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The last amendment (1876) requires a certificate to be filed when- 
ever the n timber of directors are increased, in the same manner as is 
required in filing articles of incorporation. 

For a form of articles of incorporation under this section, see 
Appendix, Form 2. 

For penalty for a fraud in the organization of a corporation, see 
$ 558 Penal Code, in Appendix. 

291. Certain Corporations to state further fads in articles. 
The articles of incorporation of any railroad, wagon road, 
or telegraph organization must also state : 

1. The kind of road or telegraph intended to be#con- 
structed; 

2. The place from and to which it is intended to be run, 
and all the intermediate branches; 

3. The estimated length of the road or telegraph line; 

4. That at least ten per cent, of the capital stock sub- 
scribed has been paid in to the treasurer of the intended 
corporation. 

In articles of incorporation, for the purpose of constructing a rail- 
road, it is essential to the validity of the certificate of organization 
that certain and definite points be named or described therein as the 
termini of such road. (Atlantic <fc Ohio R. R. Co. v. Sullivan, 5 Ohio St. 
279.) 

A certificate of the incorporation of a railroad corporation described 
the road as commencing ' ' at some point to be hereafter designated in 
the township of Hudson, in the county of Summit, passing through 
the counties of Portage or Cuyahoga, also through the counties of 
Geauga and Lake, to terminate at some point to be designated in the 
township of Painesville, in the county of Lake." The certificate was 
recorded, and a copy thereof given by the Secretary of State, and the 
company organized and acted under it. Held, that the instrument 
was not invalid for uncertainty. (CaUender v. R. R. Co., 11 Ohio St. 
516.) 

For form of incorporation, see Appendix, Forms 3, 3a, 

292. Articles to be subscribed and acknowledged — Number 
and Qualification of Signers* The articles of incorporation 
must be subscribed by five or more persons, a majority of 
whom must be residents of this State, and acknowledged 
by each before some officer authorized to take and certify 
acknowledgments of conveyances of real property. 

293. Prerequisite to filing Articles. Each intended corpor- 
ation, named in Section 291, before filing articles of incor- 
poration, must have actually subscribed to its capital stock, 
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for each mile of the contemplated work, the following 
amounts, to wit: 

1. One thousand dollars per mite of railroads; 

2. One hundred dollars per mile of telegraph lines; 

3. Three hundred dollars per mile of wagon roads. [See 
Stats. 1853, pp. 114, 169; 1861, p. 607. See note to Sec- 
tion 294.] 

294. Prerequisite to filing articles of certain Corporations. 
Before the articles of incorporation of any corporation re- 
ferred to in the preceding section are filed, there must be paid 
for the benefit of the corporation, to a treasurer elected by 
the subscribers, ten per cent, of the amount subscribed. 

Strict Compliance necessary. The following authorities affirm 
the necessity of a strict compliance with the statutes in regard to pay- 
ment of the percentage, in order to acquire an indefeasible title to a 
corporate franchise, where such payment is made a condition, and es- 
tablish the doctrine that no substitute, however equivalent or bona fide 
it may be, will satisfy the statutory requirement for money, or vest 
any right as against the State. {Eaton v. Aspinwall, 19 N. Y. 119; Peo- 
ple v. Troy House Co., 44 Barb. 634; SavUand v. Chace, 39 Barb, 283; 
Taggart v. Western Maryland R. R. Co., 24 Md. 588; People v. Rensse- 
laer Ins. Co., 38 Barb. 323; Paterson v. Arnold, 45 Penn* St. 415.) 

Mode of Payment . Payment of the .ten per cent., in checks, 
drawn against a sufficient fund, is sufficient. {People v. 8. & V. R. R. 
Co., 45 Cal. 306); but otherwise, if drawn by one having no funds on 
deposit. {People v. Chambers, 42 Cal. 201.) 

A corporation can take nothing in payment of stock subscribed, ex- 
cept money, unless by express provision of its charter. {Neuse River 
Nav. Co. v. ComWs of Newbern, 7 Jones Law, 275.) One who is in- 
debted to a bank, upon subscription, cannot insist upon paying his 
debt in the notes of the bank. {Dunlap v. Smith, 12 111. 399; King v. 
Elliott, 5 Sm. & M. 428.) Where commissioners, who were by law 
required to receive a percentage of the subscriptions in cash, took 
uncurrent money, and worthless checks — held, that the distribution 
was wholly void, payment of cash being a condition precedent to sub- 
scription, and that the check was therefore void, as without consider- 
ation, and a violation of law. {Crocker v. Crane, 21 Wend. 211.) 

Percentage, how computed. The requirement of a statute, that 
ten per cent, must be paid in before organization, means, not ten per 
cent, upon each separate share subscribed; for the word "thereon" 
does not refer to the shares separately; but ten per cent, upon such a 
sum of subscriptions as, in the aggregate, would make a total subscrip- 
tion of $1000 for every mile of road proposed to be made. {Lake 
Ontario, (See, R. R. Co. v. Mason, 16 N. Y. 451.) 

The requirement of this section is a very politic and necessary one ; 
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it seeks to prevent parties, tinder the guise of corporate power, ac- 
quiring rights, before they are in a condition to prosecute the object 
of their incorporation. "Were it not for this requirement, great abuse 
would result from irresponsible parties being conceded valuable powers; 
as, for instance, the right of eminent domain, which is allowed to these 
corporations. The multiplication of private corporations, at the pres- 
ent day, with enormous figures of fictitious capital on paper, would 
be, in a great measure, checked, and their abuses lessened, if some 
such prerequisite as this were insisted on. 

295. Oath of officer to subscription of stock and payment of 
ten per cent. Before the Secretary of State issues to any 
such corporation a certificate of the filing Qi articles of in- 
corporation, there must be filed in his office an affidavit of 
the president, secretary, or treasurer named in the articles, 
that the required amount of the capital stock thereof has 
been actually subscribed, and ten per cent, thereof actually 
paid to a treasurer for the benefit of the corporation. 

A substantial compliance with the statute is all that is required. 
(People v. S. & V. R. R. Co., 45 Cal. 306.) 

The statute is substantially complied with, if the only defect in the 
payers is the omission of the words, " in good faith," in that portion 
of the affidavit attached to the certificate relating to the payment of 
the ten per cent. (People v. S. & V. R.R. Co. t 45 Cal. 306.) 

296. Articles to be filed with County Clerk and Secretary of 
State. Upon filing the articles of incorporation in the office 
of the County Clerk of the county in which the principal 
business of the company is to be transacted, and a copy 
thereof, certified by the County Clerk, with the Secretary 
of State, and the affidavit mentioned in the last section, 
where such affidavit is required, the Secretary of State must 
issue to the corporation, over the great seal of the State, a 
certificate that a copy of the articles, containing the re- 
quired statement of facts, has been filed in his office; and 
thereupon the persons signing the articles, and their asso- 
ciates and successors, shall be a body politic and corporate, 
by the name stated in the certificate, and for the term of 
fifty years* unless it is in the articles of incorporation other- 
wise stated, or in this Code otherwise specially provided. 

By this section, the act of incorporation is only completed, when the 
articles are filed in the office of the Secretary of State, and not when 
filed in the County Clerk's office, as was held in Mokelumne Mining 
Co. v. Woodbury, 14 Cal. 424. Under the laws of Kansas, the corpo- 
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ration is perfected when a certificate is filed with the Secretary of State. 
(Hunt v. Kansas Bridge Co,, 11 Kan. 412.) So under the New York 
laws. (Childs v. Smith, 38 How. 328.) 

297. Certified copy of Articles as prima facie evidence. A 
copy of any articles of incorporation filed in pursuance of 
this chapter, and certified by the Secretary of State, must 
be received in all the Courts and other places as prima facie 
evidence of the facts therein stated. 

"Where a statute authorized the formation of corporations by the 
signing and filing a certificate in the County Clerk's office, and a 
duplicate in the office of the Secretary of State, and provided that the 
copy of any certificate of incorporation filed in pursuance of the Act, 
duly certified by the County Clerk, should be received in all Courts as 
presumptive evidence of the facts therein stated, it was held that if 
no such certificate could be found in the County Clerk's office, it 
might be shown that a copy was filed, or a sworn copy of the original 
might be produced in evidence. (New York Car Oil Co. v. Richmond, 6 
Bosw. 213.) The rule in New York is that in suits brought by a cor- 
poration created by or under any statute of the State, it shall not be 
necessary to prove, on the trial of the cause, the existence of such cor- 
poration, unless the defendant shall have pleaded in abatement or in 
bar, that the plaintiffs are not a corporation. (Southhold v. Horton, 
6 Hill, 501.) Prima facie evidence is that which suffices for the proof 
of a particular fact, until contradicted or overcome by other evidence. 
For example, the certificate of a recording officer is prima facie evi- 
dence of a record; but it may afterwards be rejected upon proof that 
there is no such record. (Code of Procedure, $ 1833.) 

298. Who are Members and who Stockholders of a Corpora- 
tion. The owners of shares in a corporation which has a 
capital stock, are called stockholders. If a corporation has 
no capital stock, the corporators and their successors are 
called members. 

Who are Stockholders. In New York it has been held that the 
moment a corporation has either franchises or property of any kind, 
it has stock, and the corporators are stockholders, although their 
names may not have been entered in the book of stockholders, and 
although no certificate has been issued. (Burr v. Wilcox, 22 N. Y. 
551 ) . See notes, $ 312 and $ 322.] 

Who are Members. While the Code gives us criteria to ascertain 
who are " stockholders," it does not point out a means of ascertaining 
"members," because this would be impracticable, and it is, there- 
fore, left to the special corporations to fix their own standard of mem- 
bership. (See $599 as to members of Religious, Social or Benevo- 
lent Corporations, and § 609 as to who are members in Cemetery 
Corporations..) Members of a religious society ase not required to 
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be residents of the town in which it is organized. {Woodstock v. 
Swan, 2 Vt. 222.) The fact of expulsion from a church is conclusive 
proof that the persons expelled are not members of such church. 
Whether the excommunication was wrong or not, cannot be examined 
into, and such expelled members cannot maintain a suit in relation 
to church property, nor vote for trustees. (Shannon v. Frost, 3 B. 
Mon. 253.) 

299. When certified copy of Certificate is to be filed, and 
where. No corporation hereafter formed under the pro- 
visions of this chapter, shall purchase, locate, or hold 
property in any county of this State, without filing a cer- 
tified copy of the certificate of its articles of incorporation, 
in the office of the County Clerk of the county in which 
such property is situated, within sixty days after such pur- 
chase or location is made; and every corporation now in 
existence must, within ninety days after the passage of this 
Act, file a certified copy of the certificate of its articles of 
incorporation, as provided in this section; and a certified 
copy of such copy shall, as evidence, have the same force 
and effect as a certified copy of the original. Any corpora- 
tion failing to comply with the provisions of this section, 
shall not maintain or defend any action or proceeding in 
relation to such property. [In effect April 3d, 1876.] 

' Meaning. The requirements of the amendment in this section have 
given rise to much perplexity, some contending that it is a certified 
copy of the usual certificate issued from the Secretary of State's office 
on the filing of the Articles of Incorporation, and others, that it is a 
certified copy of the Articles of Incorporation that is required to be 
filed. However, it is probable doubts on this head will be set at rest 
by a late letter from the Secretary of the State as to the meaning of 
this section, and the compliance that fs necessary. He writes, in 

answer to a request for a certificate, as follows: 

" Sacramento, June 14, 1876. 
"Deab Sib: Your communication of the 13th instant, asking for a 
certified copy of the certificate issued by the Secretary of State, of the 
Articles of Incorporation of the 'Merced Mills,' came duly to hand. 
In answer, I respectfully beg to state that the Secretary of State re- 
tains no copy of such certificate, and in order to obtain such certified 
copy, it will be necessary for you to send the original to this office. 
Permit me to say, however, that I do not think that a certified copy 
of this certificate is what the amended section requires, and for one 
especial reason, among many others, up to the adoption of the Codes, 
the law did not require the Secretary of State to issue certificates to 
corporations upon the filing of their articles, and no such certificate 
was ever issued up to that time; hence you will perceive the absurdity 
of requiring a copy of a document that never existed. Section 299, as 
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Amended, might seem a little ambiguous if we did not remember that 
Hittell always termed the articles of incorporation * Certificate of 
Articles of Incorporation,' and very often simply ' Certificate of Incor- 
poration.' The author of the amended section followed the phrase- 
ology of Hittell, instead of the language of the Code, and hence the 
seeming ambiguity. In my opinion there can be no question in re- 
gard to the meaning of the section; it clearly intends a certified copy 
of the * Certificate of Incorporation/ as on file in this office. If you 
still desire a certified copy of the certificate of the Secretary of State, 
you will please send the original. 

" Yours respectfully, 

" THOMAS BECK, 

Secretary of State." 

All doubt might have been obviated had the section read, if it were 
so intended: "A certified copy of the certificate of the filing of its 
Articles of Incorporation." 



AETICLE II. 

BY-LAWS, DIRECTORS, ELECTIONS, AND MEETINGS. 

Section 301. Adoption of by-laws, when, how, and by whom. 

302. Directors, election of, etc. 

303. By-laws may provide for what. 

304. By-laws recorded and how amended. 

305. How many and who to be directors. 

306. Corporation at first meeting to elect directors and adopt by- 

laws. 

307. Elections, how conducted — stock representation. 

308 . Organization of Board of Directors, etc. 

309. Dividends to be made from surplus profits. 

310. Removal from office of directors, etc. 

311. Justice of the Peace may order meeting when. 

312. Majority of stock must be represented, and a majority voted 

together, otherwise it is fraudulent. 

313. Stock of minors, insane or deceased; how represented. 

314. Election may be postponed. 

315. Complaints and quo warranto and proceedings thereon regard* 

ing elections. 

316. False certificate, report, or notice to make officers liable. 

317. Meeting by consent to be valid. 

318. Proceedings at meeting to be binding. 

319. Meetings, where held. 

320. When no provision in by-laws for regular meetings, special 

meetings how called. 

321. Banking corporations to keep certain books — corporation 

changing place of business, how effected. 

301. Adoption of by-laws, when, hoio, and by tohom. 
Every corporation formed under this Title must, within 
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one month after filing articles of incorporation, adopt a 
code of by-laws for its government not inconsistent with 
the constitution and laws of this State. The assent of 
stockholders representing a majority of all the subscribed 
capital stock, or of a majority of the members, if there be 
no capital stock, is necessary to adopt by-laws, if they are 
adopted at a meeting called for that purpose; and in the 
event of such meeting being called, two weeks' notice of 
the same by advertisement in some newspaper published in 
the county in which the principal place of business of the 
corporation is located, or, if none is published therein, 
then in a paper published in an adjoining county, must be 
given by order of the acting president. The written assent 
of the holders of two thirds of the stock, or of two thirds of 
the members, if there be no capital stock, shall be effectual 
to adopt a code of by-laws without a meeting for that 
purpose. 

This section directs when and how by-laws are to be adopted after 
the act of incorporation. It comprises: 1. When by-laws are to be 
adopted; 2. What their character; 3. How adopted. 

The implied power. A corporation has, as one of its incidental 
necessary powers, a right to adopt by-laws without any express author- 
ization. {City of London v. Vanacker, 1 Ld. Raj'm. 496; Angell & 
Ames, $ 325.) But this power is rarely left to implication, being ex- 
pressly given in a charter, or in the statute under which corporations 
are organized. 

By whom made. The power to make and adopt by-laws resides in 
the general body of the members, unless, by the act of incorporation, 
the power is given to some limited or select body. ( Bex v. Westwood, 
7 Bing. 1, 90.) The general body may delegate this power to a select 
body. (Bex v. Spencer, 3 Burr, 827.) It may be reposed in the direct- 
ors. (Ex parte Willcocks, 7 Cow. 402.) 

Where the charter of a corporation empowers the president and di- 
rectors to make by-laws, the power may be exercised by the president 
and a majority only of the directors. (CahUl v. Ins. Co. 2 Dougl. 124. ) 

On whom binding. The by-laws of a corporation, duly and law- 
fully made, are binding upon the officers and members thereof, and 
upon others dealing with the corporation, who have notice of such 
by-laws. As to their binding members, see Mechanics' Bank v. Smith, 
19 Johns. 115; Worcester v. Essex Bridge Co. 7 Gray, 457; Anacosta 
Tribe v. Murbach, 13 Md. 91; Came v. Brigham, 39 Me. 35; Palmyra v. 
Morton, 25 Mo. 593; State v. Overton, 4Zabr. 435; Cummings v. Webster, 
43 Me. 192; Vinters' Co. v. Passey, 1 Burr. 235. By-laws duly en- 
acted under express authority of statute have the same force as though 
they were enacted by the legislature. (McDermoU v. Board of Police, 
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5 Abb. Pr. 422; Brick Presbyterian Church v. Mayor of N. Y., 5 Cow. 
538.) A person dealing with an officer of a corporation, whose duties 
are regulated by the by-laws, is chargeable with notice of the extent 
of his authority. (Dabney v. Stevens, 46 N. Y. 681.) 

Character. By-laws must not be inconsistent with the constitu- 
tion, statute, or common law of the country, nor contradictory to the 
charter or articles of incorporation. ( U. 8. v. Hart, 1 Pet. CO., 390; 
Bank v. Lanier, 11 Wall, 369: Kennebec B. Co. v. Kendall, 31 Me., 
470; People v. Kip, 4 Cow. 382; Auburn Academy v. String, Hopk. Ch., 
278; Seneca Bank v. Lamb, 26 Barb. 595; Butchers' Ass'n, 35 Penn. St., 
151; Taylor v. GHswold, 2 Green, 223; Sayre v, Louisville TJ. B. Ass'n, 
1 Duval, 143; Davis v. Meeting-house, 8 Mete. 321; Carr v. St. Louis, 
9 Mo. 190; State v. Conklin, 35 "Wis., 21.) So, where by statute a power 
to enforce the payment of assessments by sale of the shares, exclu- 
sively existed, a by-law giving an action against a stockholder for any 
deficiency after the sale, was held repugnant to the statute and void; 
{Jay Bridge Co. v. Woodman, 31 Me. 570,) but a promise to pay assess- 
ments, in a case where the charter provided for their collection only 
by sale, would be binding. {Connecticut R. Co. v. Bailey, 24 Vt., 465.) 
Where the statute under which a corporation was organized required 
a majority of the trustees to do a corporate act, and a by-law author- 
ized a vacancy in the office of trustee to be filled by a less number 
than a majority, it was held that such law, being contrary to the 
charter was void. (State ex. rel. Corey v. Curtis, 9 Nev., 325.) By-laws 
may be valid further regulating a subject already regulated by statute. 
(Rogers v. Jones, 1 Wend., 237; see Hoyt v. Thompson, 19 N. Y., 207.) 
A by-law may be good in part, and will be sustained, in so far as it is 
good, if the good and bad clauses are capable of separation, ( Amesbury 
v. Bowditch Ins. Co., 6 Gray, 596,) but if the by-law is entire, and the 
part which is void influences the whole, the by-law is void. (Oxford 
v. WUdgoose, 2 Lev., 293; Guilford v. Clark, 2 Vent., 248.) By-laws 
must not be retrospective. (People v. Crocket, 9 Cal., 112.) A by- 
law void as against strangers or non-assenting members may be good 
as a contract by assenting members. (Slee v. Bloom, 19 Johns., 456; 
Cooper v. Frederic, 9 Ala., 738; Amesbury v. Bowditch Ins. Co., 6 Gray 
596;) In Flint v. Pierce, (99 Mass. 68,) the defendant, in order to be- 
come a member of a corporation, signed a by-law which pledged 
members to be liable "in their individual as well as in their collect- 
ive capacity," for all moneys lent to the corporation. In a suit against 
him by a person who subsequently lent money to the corporation, it 
was held that he was not liable, without evidence that the money was 
lent on the credit of the by-law. 

Must be Reasonable. All which are nugatory and vexatious, un- 
equal, oppressive, or manifestly detrimental to the interests of the 
corporation, are void. (Gosling v. Veley, 12 Q. B. 347; People v. Med- 
ical Society of Erie, 24 Barb. 570.) A by-law compelling the stew- 
ards of a corporation, under a penalty, to make a dinner for the mas- 
ter, wardens, and assistants, was adjudged void; since it was unrea- 
sonable to compel a man to make a dinner for the luxury of others 
merely, without benefit to himself or the corporation. (Framework 
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Knitters v. Green, 1 Ld. Baym., 113; Scriveners* Company v. Brooking, 
3 Ad. & E. 95.) A corporation has no power, by a by-law, to demand 
an oath from a stockholder, in order to test his qualifications as a 
voter. {People v. Kip, 4 Cow, 382 n.) 

Repeal. That the same body in a corporation which has power to 
make, has also the power to repeal by-laws. See King v. Ashwell, 12 
East. 22; Bex v. Westwood, 4 Barn. & C. 781. 

302. Directors, election of, etc. The directors of a corpo- 
ration must be elected annually by the stockholders or 
members, and if no provision is made in the by-laws for 
the time of election, the election must be held on the first 
Tuesday in June. Notice of such election must be given, 
and the right to vote determined as prescribed in Section 
301. 

Failure of Election. Section 314 contains provisions relative to 
the proceedings to be had, if the election is not held on the day fixed 
by the by-laws or Sec. 302. 

It has been held in New York, that in case of an inability to com- 
plete the election on the day appointed, and during the time set, it 
may be lawfully adjourned. {Ex parte Chenango County Ins. Co., 19 
Wend. 635.) The polls cannot be opened before the time appointed. 
This is a surprise and fraud upon the stockholders. {People v. Albany, 
&c, B. B. Co. t 55 Barb. 344.) See note, $ 306. As to who may vote, 
see note, $ 312. As to the election of directors of a railroad corpo- 
ration, see $ 454. 

Notice — how given; what to contain. The manner of giving notice 
of the annual election of directors is here specifically pointed out, by a 
reference to the previous section; and cannot, therefore, be regulated 
by a by-law. It is important that the notice should particularly desig- 
nate the hour, as well as the day, on which the election is to be held, 
or otherwise it will not be sufficient. This was clearly held in San 
Buenaventura Mfg. Co. v. Vassault (50 CaL 534). In this case the Court 
say; " Conceding that this by-law is notice per se that the annual 
meeting of stockholders will be held on the third Monday in April in 
each year, it is insufficient as a notice of the point of the time during 
that day at which the meeting is to be held. * * * A body of the 
stockholders might meet at 10 o'clock a. m. of that day, and proceed 
to transact the business of the annual meeting, including the election 
of trustees; at a later hour of the same day — say at 12 o'clock m. — 
another body of the stockholders, it may be representing the actual 
majority of the stock, might convene and proceed to elect a different 
board of trustees, and each of these bodies might equally claim to. 
have proceeded pursuant to the notice contained in the by-laws of the 
corporation." 

303. By-Laws, for what may provide. A corporation may, 
by its by-laws, where no other provision is specially made, 
provide for : 
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1. The time, place, and manner of calling and conducting 
its meetings; 

2. The number of stockholders or members constituting 
a quorum ; 

3. The mode of voting by proxy; 

4. The time of the annual election for directors, and the 
mode and manner of giving notice thereof; 

5. The compensation and duties of officers; 

6. The manner of election, and the tenure of office of all 
officers other than the directors; and 

7. Suitable penalties for violations of by-laws, not ex- 
ceeding, in any case, one hundred dollars for any one offense. 

Subjects of By-Laws. It is not to be supposed that there are 
here enumerated all the subjects which by-laws can regulate; it is a 
mere specification of some of the provisions of by-laws. In } 305, 
another provision is pointed out, which may be the subject of a 
by-law, namely, the amount of stock to be owned by stockholders, to 
make them eligible to the office of director ; and in $ 323, provision 
can be made by by-laws, for issuing certificates prior to full payment. 
As to the power to regulate the transfer of stock by a by-law, see note 
to $ 324. In a note to $ 301, there are pointed out the general limits 
and character of by-laws, which, as a general rule, must not be incon- 
sistent with the laws of the State, nor in conflict with any provision of 
the general statute under which the corporation is organized. 

By-Law void. A by-law which enlarges the number of those who 
by the charter of the corporation are eligible to office, is contradictory 
to the charter, and therefore void. (Rex v. Mayor of Weymouth, 7 Mod. 
573.) A by-law which would render a class of persons eligible to 
office, who, by the charter, are ineligible, is bad. (Rex v. Bumstead, 
2 Barn. & Ad. 699; Rex v. Spencer, 3 Burr. 827.) For a general form 
of by-laws, see Appendix, Form 4. 

304. By-laws to be recorded in "Booh of By-laws" — How 
repealed and amended. All by-laws adopted must be certi- 
fied by a majority of the directors and secretary of the 
corporation, and copied in a legible hand, in some book kept 
in the office of the corporation, to be known as the "Book 
of By-Laws," and no by-law shall take effect until so copied, 
and the book shall then be open to the inspection of the 
public during office hours of each day, except holidays. 
The by-laws may be repealed or amended, or new by-laws 
may be adopted, at the annual meeting of the stockholders 
or members called for that purpose by the directors, by a 
vote representing two thirds of the subscribed stock, or by 
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two thirds of the members, or the power to repeal and 
amend the by-laws, and adopt new by-laws, may, by a sim- 
ilar vote at any such meeting, be delegated to the Board of 
Directors. The power, when delegated, may be revoked by 
a similar vote at any regular meeting of the stockholders or 
members. Whenever any amendment or new by-law is 
adopted, it shall be copied in the book of by-laws with the 
original by-laws, and immediately after them, and shall not 
take effect until* so copied. If any by-law be repealed, the 
fact of repeal, with the date of the meeting at which the 
repeal was enacted, shall be stated in the said book, and, 
until so stated, the repeal shall not take effect. 

Formerly, the by-laws were required to be recorded; no doubt to 
charge all dealing with the corporation with notice of its powers, lia- 
bilities, etc. Now, the by-laws are required to be copied into a special 
book, which is to be open for public inspection during office-hours. 
This provision is evidently intended to have the same effect of giving 
notice to parties dealing with the corporation. See Hall v. Crandall 
(29 Oal. 567), as to the effect of an omission to file by-laws under a 
former statute. 

305. How many and who to he Directors. The corporate 
powers, business, and property of all corporations formed 
under this Title must be exercised, conducted, and control- 
led by a board of not less than five nor more than eleven 
directors, to be elected from among the holders of stock, or, 
where there is no capital stock, then from the members of 
such corporations; except that corporations formed, or to 
be formed, for the purpose of erecting and managing 
halls and buildings for the meetings and accommodation of 
several lodges, or societies, of any benevolent or charitable 
order, or organization, and in connection therewith, the 
leasing of stores and offices in such building or buildings, 
for other purposes, the corporate powers, business, and 
property thereof may be conducted, exercised, and con- 
trolled by a board of not less than five nor more than fifty 
directors, to be chosen from among the stockholders of such 
corporation, or from among the members of such order or 
organization. A majority of the directors must be, in all 
cases, citizens of this State. Directors of corporations for 
profit must be holders of stock therein, in an amount to be 
fixed by the by-laws of the corporation. Directors of all 
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other corporations must be members thereof. Unless a 
quorum is present and acting no business performed, or act 
done, is valid as against the corporation. Whenever a va- 
cancy occurs in the office of director, unless the by-laws 
of the corporation otherwise provide, such vacancy must be 
filled by an appointee of the board. [In effect January 
20th, 1876.] 

The provisions of this section may be resolved into: 1. Corpo- 
rate powers, how exercised. 2. Number and qualifications of directors. 
3. Mode of supplying a vacancy in Board of Directors. 

The corporate powers of a corporation can only be exercised by 
the trustees of a corporation when duly assembled and acting as a 
board. (Gashwiler v. Willis, 33 Cal. 11; Blood v. Marcuse, 38 CaL 593; 
Despatch Line of Packets v. Bellamy Manf. Co,, 12 N. H. 205; Code, 
$$308, 354.) 

An article in the by-laws of a religious corporation provided as fol- 
lows: He (the president) " shall convene the board of trustees, at least 
once in every month, and may call extra meetings, whenever, in his 
opinion, or in the opinion of three members of that body, it shall 
be deemed necessary for the interest or welfare of the congre- 
gation." Another article provided, that a majority of the board 
might admit new members. The president, on application of four 
members, refused to call a meeting thereof; after which, a ma- 
jority of the board convened without such call, after giving the presi- 
dent notice of the time and place of their intended meeting. Held, 
that the board thus convened had no power to elect new members of 
the corporation, and that all their acts were illegal and void. (Statey. 
Archer, 2 Rich [S. C] 245.) The directors, or dominant body of a 
corporation, are deemed to be the mind and soul of the corporate 
entity, and what they do, as the representative of the corporation, the 
corporation itself is deemed to do; and the manifested motives and 
intentions of the directors, when a material fact is in issue, are to be 
imputed to the corporation. (Maynard v. Fireman's Fund Ins. Co., 34 
Cal. 48.) See Stats. 1853, p. 169; 1866, pp. 743-752; 1850, pp. 178, 
347, $$ 159, 345, 347; 1862, p. 199; 1863, p. 624. 

Qualifications. Directors, according to this section, are to be hold- 
ers of stock in an amount to be fixed by the by-laws, and a majority 
are to be citizens of the State. Where the charter of an incorpora- 
tion provides that stockholders only shall be elected directors, persons 
having no interest in the stock, but fraudulently and collusively re- 
ceiving the transfer of a share to qualify them, are not eligible; and 
such fraud on the charter will prevent those participating in it from 
receiving any protection under its provisions, to escape private respon- 
sibility. (Bartholemew v. Bentley, 1 Ohio St. 37.) Where the qualifi- 
cation of a party to act as a director of a company, consists in his being 
the proprietor of a certain number of shares, the qualification will not 
be lost by a mortgage of those shares. (Cumming v. Prescott, 2 You. 
& C, 488.) For penalties and liabilities of directors, see $$ 568-572, 
Penal Code, in Appendix. 
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306. Directors to be elected at first meeting. At the first 
meeting at which the by-laws are adopted, or at such subse- 
quent meeting as may be then designated, directors must be 
elected, to hold their offices for one year, and until their 
successors are elected and qualified. 

A Failure to elect. In case of failure to elect at the time ap- 
pointed, the old officers hold over, and are officers de facto, unless it 
is otherwise provided. (People v. Run kin, 9 Johns. 147; Trustees of 
Vernon Society v. Hills, 6 Cow. 23; McCaU v. Bryan Manuf. Co., 6 
Conn. 428; Foot v. Prowse, 1 Str. 625. See Jacobs v. Murray, 15 Cal. 
22 1 ; Hughes v. Parker, 20 N. H. 58. ) Where a board of directors con- 
sists of 23 persons, and, at a corporate, election, but 22 receive a plu- 
rality of votes, they are duly elected, and a special election will be 
ordered to fill the vaoancy. (Ex-parte Union Ins. Co., 22 Wend. 291.) 
If a board have power to elect officers, and neglect to do so, they can 
be compelled, by mandamus, to proceed to an election. {People v. 
Albany Hospital, 61 Barb. 397.) 

When elected. By $ 301, by-laws are to be adopted within one 
month after filing articles of incorporation. By $ 290, in the articles 
of incorporation are to be named the directors, or trustees, who are to 
be appointed for the first year; so at the time of making and adopting 
the by-laws, it is only necessary to designate the time of the annual 
election. 

Who elects. Unless it is specially provided, either in a charter, or 
under the general law under which the corporation is organized, the 
general body of members, or stockholders, have the right to elect. 
The statute gives the stockholders of a railroad corporation the power 
to elect its directors. The corporation cannot take this power 
away from its stockholders. (Brewster v. Hartley, 37 Cal. 15.) See 
note to $ 312, as to who can vote. 

807. Elections, how conducted. All elections of directors 
must be by ballot, and a vote of stockholders representing 
a majority of the subscribed capital stock, or of a majority 
of the members, is necessary to a choice. If there be capi- 
tal stock in the corporation, each stockholder is entitled to 
one vote for each share held by him at all such elections 
and also at all elections at other meetings of stockholders. 

At a meeting of all the stockholders, where only a portion of the 
stockholders participated in the election of trustees; where the presi- 
dent, although present, did not preside; where no president pro tern. 
was chosen ; and where no person who participated in the proceedings 
was authorized to receive the ballots, or declare the result, it was held 
there was no legal election. (State ex. rel. Guerrero v. Pettineli, 10 
Nev. 141. See Stats. 1853, p. 159; 1861, p. 607; 1850, pp. 347, 281; 
1870, p. 577.) 
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308. Organization of Board of Directors, etc. Immediately 
after their election, the directors must organize by the 
election of a president, who must be one of their number, 
a secretary and treasurer. They must perform the duties 
enjoined on them by law and the by-laws of the corporation. 
A majority of the directors is a sufficient number to form a 
board for the transaction of business, and every decision 
of a majority of the directors forming such board, made 
when duly assembled, is valid as a corporate act. 

The persons who are the trustees of a corporation, in their official 
character as trustees, when not acting as a board, have no authority, 
independent of that conferred by the corporation, to execute a deed of 
the corporate property. The corporate powers can be exercised by 
the Board of Trustees only when duly assembled and acting as a board. 
(GashwUer v. Wills, 33 Cal. 11; Blood v. Marcuse, 38 Cal. 503.) Note 
to Sec. 309. 

309. Dividends to be made from surplus profits. The di- 
rectors of corporations must not make dividends, except 
from the surplus profits arising from the business thereof; 
nor must they divide, withdraw, or pay to the stockholders, 
or any of them, any part of the capital stock; nor must they 
create debts beyond their subscribed capital stock, or re- 
duce or increase the capital stock, except as hereinafter 
specially provided. For a violation of the provisions of 
this section, the directors, under whose administration the 
same may have happened (except those who may have 
caused their dissent therefrom to be entered at large on the 
minutes of the directors at the time, or were not present 
when the same did happen), are, in their individual and 
private capacity, jointly and severally liable to the corpora- 
tion, and to the creditors thereof, in the event of its disso- 
lution, to the full amount of the capital stock so divided 
withdrawn, paid out, or reduced, or debt contracted; and 
no statute of limitations is a bar to any suit against such 
directors for any sums for which they are made liable by 
this section. There may, however, be a division and dis- 
tribution of the capital stock of any corporation which re- 
mains after the payment of all its debts, upon its dissolu- 
tion or the expiration of its term of existence. [See Stats. 
1850, p. 348; 1861, p. 607, g 50; 1861, p. 626, §56; 1866, 
pp. 747-757; 1853, p. 89, §§ 13, 14.] 
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The prohibition contained in this section is directed against the 
trustees, and is designed to protect creditors as such, as well as stock- 
holders. (Martin v. ZeUerbach, 38 Cal. 300.) 

Dividends may be paid in capital stock. (Harris v. S. F. Sugar Ref. 
41 Cal. 393.) 

Actions. An action may be maintained' by a stockholder in a 
moneyed corporation to enjoin the payment of a dividend, where the 
directors are about to misapply the funds of the corporation in paying 
such dividend, there being, in fact, no money earned for such a pur- 
pose. (Carpenter v. N. Y. & New Haven R. R. Co. 5 Abb. Pr. 277.) 
A director of a manufacturing company, who has assented to a divi- 
dend amounting to more than the profits, may be sued for such vio- 
lation of duty without joining with him the company as co-defendants. 
(Hill v. Frazkr, 22 Penn. St. 320.) In Karnes v. Genesee Valley R. R. 
Co. (4 Abb. Pr. N. S. 107), a suit was brought against a corporation by 
one of its stockholders to compel it to declare and pay a dividend from 
funds on hand. It appeared that the corporation had on deposit and 
in securities thirty-six thousand dollars; that the floating debt was 
one thousand dollars, which would probably never be called for; that 
the funded debt was seventy thousand dollars, payable in seventeen 
years, at six per cent, interest. The yearly current expenses, includ- 
ing interest on funded debt, was about ten thousand dollars; and that 
the corporation had no need of any of the money on hand or of its 
earnings, except to pay current expenses. The Court said: "The 
property of every corporation, including all its earnings and profits, 
belongs primarily to such corporation exclusively, and not to its stock- 
holders, individually or collectively. They have a certain claim, it is 
true, but their claims are always subordinate to the claims of creditors, 
and the latter approach much nearer to the condition of ownership 
than the former. No stockholder can entitle himself to any dividend 
or to any portion of the capital stock until all the debts are paid. The 
funds on hand, which the plaintiff asks to have divided and distributed 
among the several stockholders, are only about half sufficient to pay 
the indebtedness of the defendant. It is of no sort of consequence in 
a legal point of view, that the debt is not yet due, and has a number 
of years to run before it matures. The creditors still have the better 
rights to the funds, which the defendant holds for them in trust. The 
Court cannot undertake to say, judicially, that the future business of 
the corporation will be prosperous; nor has it any right to postpone 
the rights and claims of creditors to future earnings and accumula- 
tions, even if it could be certain they would accrue. The Board of 
Directors, in their discretion, and in view of all the facts within their 
knowledge, might do this; but no Court, I apprehend, would ever 
undertake to deal in such a manner with the funds of a corporation 
which was indebted to an amount at least double the fund sought to 
be distributed. The corporation does not stand in any fiduciary rela- 
tion to its stockholders. The stockholders are in no sense creditors of 
the corporation, nor are they in a situation of partners; they are con- 
stituent parts of the corporate body. In a general sense, a corporation 
may be regarded as the trustee of its creditors, but not of its stock- 
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holders. The action has, therefore, no foundation of a trust to rap- 
port iL" (See 8. P. Utiea v. CkurchM, 33 N. T. 238; People v. Com- 
missioners, 35 N. T. 423; S. C. 4 Wall, 244; Daland v. Williams, 101 
Mass. 571; Howell v. B. E. Co. 51 Barb. 378; State of Louisiana v. 
Atnfe, 6 La. 745; Brown t. Jfonmovthshin R. R. Co. 4 Eng. L. k Eq- 
118; 15 Jnr. 475; Jocfown t. Newark P. R. Co. 31 S. J. Law, 277.) 

What are Profits. The term "profits" is not Tery certain. It 
■nay be taken to mean either the net earnings, deducting merely the 
interest on money borrowed, or what, if anything, remains after pay- 
ing off loans, as well as the interest thereof. Branson, J., in People 
t. Superoisorsa Hill. 20, on appeal, 7 Hill, 504), soys: "It is undoubt- 
edly true that ' profits ' and ' income ' are sometimes nsed as syn- 
onymous terms; but, strictly speaking, 'income' means that which 
comes in or is received from any business or investment of capital, 
without reference to the outgoing expenditures; while ' profit ' gener- 
ally means the gain which is made upon any business or investment, 
when both receipts and payments are taken into account. * Income,' 
when applied to the affairs of individuals, expresses the same idea 
that rtoenue does when applied to the affairs of a State or nation, and 
no one would flank; of denying that onr government has any revenue, 
because the expenditures for a given period may exceed the amount of 
receipts." And in St. John v. Erie R. S, Co. (10 Blatch. 271), it is 
said: " Net earnings are, properly, the gross receipts, less the expense 
of operating the road (or other business of the corporation) to earn 
such receipts. Interest on debts is paid out of what thus remains — 
that is, out of the net earnings. Many other liabilities are paid out of 
the net earnings. When all liabilities are paid, either out of the gross 
receipts, or out of the net earnings, the remainder is the profit of the 
shareholder 1 - " *. i*. uliick, tit t.hul \v;-.\, lire paid 

out of the ]><-: v. '7'iHH^hUl. 2K1.) 

For penalty iur a viulutiun of thiasectioa^H ^B Penal Code, i> J 
Appendix. 
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served as a notice, in which case it must specify the time 
and place of meeting. The notice must be given in the 
manner provided in Section 301 of this Title, unless other 
express provision has been made therefor in the by-laws. 
In case of removal, the vacancy may be rilled by election at 
the same meeting. 

This section embraces three provisions, viz: 1. As to the manner of 
removing a director from office. 2. How a meeting is called for this 
purpose. 3. And the manner of giving notice of such meeting. 

Object of Meeting. It was held, in England, that where a corpo- 
ration removed an officer on a day not appointed f orjthe transaction of 
business of such a character, each member should be summoned, and 
have notice of the particular business intended to be proceeded upon, 
or the action upon it will be void. (Rex v. Mayor of Doncaster, 2 Burr. 
738.) 

If the members of a corporation are summoned to appear for one 
particular purpose, they cannot proceed to any other matter without 
the unanimous consent of the whole body. But if every member is 
present and gives his consent, it is sufficient, although they were not 
assembled for that particular purpose. (Machellv. Newnson, 11 East. 
86, n.) 

Notice. When no particular mode of notifying stockholders to at- 
tend is prescribed, either in the charter or in the by-laws, personal 
notice must be given. (Stowe v. Wyse, 7 Conn. 214; Wiggin v. Baptist 
Church, 8 Mete. 301.) 

311. Justice of the Peace may order meeting, when. When- 
ever, from any cause, there is no person authorized to call 
or to preside at a meeting of a corporation, any Justice of 
the Peace of the county where such corporation is estab- 
lished, may, on written application of three or more of the 
stockholders, or of the members thereof, issue a warrant to 
one of the stockholders or members, directing him to call a 
meeting of the corporation, by giving the notice required, 
and the Justice may in the same warrant direct such person 
to preside at such meeting until a Clerk is chosen and qual- 
ified, if there is no other officer present legally authorized 
to preside thereat. [See Stats. 1850, p. 347.] 

It is not necessary that the president of a manufacturing corpora- 
tion should be present at a meeting of the directors, in order to au- 
thorize them to transact business. (Sargent v. Webster, 13 Mete. 497. 

312. Majority of Stock must be represented, and a majority 

vote together, otherzaise it is fraudulent At all elections or 
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votes had for any purpose, there must be a majority of the 
subscribed capital stock, or of the members, represented 
either in person or by proxy in writing. Every person act- 
ing therein, in person or by proxy, or representative, must 
be a member thereof, or a bona fide stockholder, having 
stock in his own name on the stock books of the corpora- 
tion, at least ten days prior to the election. Any vote or 
election had other than in accordance with the provisions 
of this article, is voidable at the instance of absent stock- 
holders or members, and may be set aside by petition to 
the District Court of the county where the same was held. 
Any regular or called meeting of the stockholders or mem- 
bers may adjourn from day to day, or from time to time, if 
for any reason there is not present a majority of the sub- 
scribed stock or members, or no election or majority vote 
had — such adjournment and the reasons thereof being re- 
corded in the journal of proceedings of the Board of 
Directors. 

Who can Vote. Any transfer of stock sufficient to pass the prop- 
erty, entitles the transferee to vote in the election of directors, unless 
some specific mode of transfer is made necessary by statute or by law. 
(People v. Devlin, 17 111. 84.) See $ 312 and note to $ 324, as to a by- 
law regulating mode of transfer. The mortgagor of stock in a cor* 
poration is entitled to vote upon the stock at elections; and, if neces- 
sary, the Court will compel the mortgagee, or his trustee, to give a 
power of attorney to the mortgagor to vote at such election. ( VoweU 
v. Thompson, 3 Cranch. C. C. 428.) Where stock is held by an indi- 
vidual as trustee for the corporation, such trustee cannot vote upon 
it. (U. 8. v. Columbian Ins. Co., 2 Cranch. C. C. 266; Brewster v. 
Hartley, 37 Cal. 15; ex parte Holmes, 5 Cow. 426.) Stocks or shares 
standing on the books of a corporation, in the name of a corporation 
itself, cannot be voted upon by one of its officers. (Mousseux v. 
Urquhart, 19 La. An., 482.) Where stock stands in the name of A. 
"Cashier," the latter word is mere description, and B. is not en- 
titled to vote thereon, on proof that he is A's successor as such 
cashier. (Matter of Mohawk <fc Hudson R. R. Co., 19 Wend. 135.) The 
case of ex parte Holmes is sometimes cited to show that a trustee can- 
not vote; but in ex parte Barker (6 Wend. 510), it was held that a 
trustee holding stock in an insurance company for the benefit of 
others, was entitled to vote in the choice of directors; and the Court 
said that the case of Holmes only decided that a trustee of stock of the 
corporation coidd not vote on it. It is a matter of fact that trustees of 
our corporations vote on stock; but it is well to observe that such 
are generally described in the books as A. B., trustee, and not as 
trustee of a certain person named as cestui que trust. It is well settled 
that when a person signs his name, and appends thereto " agent " or 
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" trustee," the words so affixed are mere descriptio personce. So the 
mere fact that a person holding the legal title of stock, and apparently 
having the right of disposition, is styled " trustee," raises no implica- 
tion that he has not authority to sell or hypothecate it in the usual 
course of business. {Brewster v. Sime, 42 Cal. 139; Thompson v. 
Toland, 48 Cal. 99.) 

A surviving partner has the right, under the California Act, of May, 
1850, regulating the settlement of the estates of deceased persons, 
the partnership business remaining unsettled, to vote upon corpora- 
tion stock standing in the name of the firm, or which, although stand- 
ing in the name of the deceased partner, is shown actually to be firm 
property. {Allen v. BUI, 16 Cal. 113.) By Section 313 executors 
and administrators can vote on the stock standing in the name of the 
deceased. 

Power of a Majority. Every member of a corporation must be 
considered to have given his assent that the acts of a majority, so far 
as properly within the scope and objects of the corporation, shall be 
accepted as binding on all the members. (St. Mary's Church, 7 S. <fe 
R. 517.) " There is a distinction taken between a corporate act to be 
done by a select and definite body, as by a Board of Directors, and 
one to be performed by the constituent members. In the latter case, 
a majority of those who appear may act; but in the former, a majority 
of the definite body must be present, and then a majority of the quo- 
rum may decide. This is the general rule upon the subject." (2 Kent, 
293.) But the courts will interfere to prevent acts which are beyond 
the corporate powers ; and then, those having a legal interest in the 
corporation may restrain the majority. (Dodgev. Woolsey, 18 How. U. 
S. 331; March v. Eastern R. R. Co., 40 N. H. 548; Manderson v. Com- 
mercial Bank, 28 Penn. St. 379; Lauman v. Lebanon VaUey R. R. Co,, 
30 Penn. St. 46; Samuel v. HoUaday, Wool, 400.) 

The court will interfere to protect any individual member, if the 
proceedings of the majority constitute a fraud upon him. {Jackson v. 
Ludeling, 21 Wall. 616; Abbott v. Merriam, 8 Cush. 90; Peabody v. 
Flint, 6 Allen, 52; Robinson v. Smith, 3 Paige, 222; Neal v. HiU, 16 
Cal. 145; Smith v. Payne, 17 Cal. 178.) 

It is to be observed that only the stockholders or members, under 
this section, have the right to complain, if the necessary number do 
not act; strangers would not, therefore, have a right to interfere, in 
case of any defect of corporate action in this respect; nor could they 
take advantage of it against the corporation. 

Adjournments. That a corporation may transact any business at 
an adjourned meeting, which they might have transacted at the orig- 
inal meeting. (See Warner v. Mower, 11 Vt. 385.) No fresh notice 
is requisite of an adjourned meeting, where the business was entered 
on at the regular meeting. ( Hex v. Harris, 1 Barn. & Ad. 936. See 
Smith v. Law, 21 N. Y. 296; Farrar v. Parley, 7 Me. 404.) 

313. Stock of Minors, Insane, or Deceased, how represented. 
The shares of stock of an estate of a minor, or insane per- 
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son. may be represented by his guardian, and of a deceased 
person by his executor or administrator. 

314. Election may be postponed. If from any cause an 
election does not take place on the day appointed in the by- 
laws, it may be held on any day thereafter, as is provided 
for in such by-laws, or to which such election may be ad- 
journed or ordered by the directors. If an election has 
not been held at the appointed time, and no adjourned or 
other meeting for the purpose has been ordered by the di- 
rectors, a meeting may be called by the stockholders, as 
provided in Section 310 of this Article. [See Stats. 1850, 
p. 347, § 168; 1853, p. 88; 1862, p. 199; 1861, p. 610; 1863, 
624.] 

315. Complaints and quo warranto, and proceedings thereon 
regarding elections. Upon the application of any person, or 
body corporate, aggrieved by any election held by any cor- 
porate body, or any proceedings thereof, the District Judge 
of the district in which such election is held, must proceed 
forthwith summarily to hear the allegations and proofs of 
the parties, or otherwise inquire into the matters of com- 
plaint, and thereupon confirm the election, order a new one, 
or direct such other relief in the premises as accords with 
right and justice. Before any proceedings are had under 
this section, five days' notice thereof must be given to the 
adverse party, or to those to be affected thereby. [See 
Stats. 1850, p. 347, § 15.] 

316. Officers liable fvr false certificates, reports, or notices. 
Any officer of a corporation who willfully gives a certificate, 
or willfully makes an official report, public notice, or entry 
in any of the records or books of the corporation, concern- 
ing the corporation or its business, which is false in any 
material representation, shall be liable for all the damages 
resulting therefrom to any person injured thereby; and if 
two or more officers unite or participate in the commission 
of any of the acts herein designated, they shall be jointly and 
severally liable. [For penalty, see § 564, Penal Code, in 
Appendix.] 
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317. Meeting by consent to be valid. When all the stock- 
holders or members of a corporation are present at any 
meeting, however called or notified, and sign a written con- 
sent thereto on the record of such meeting, the doings of 
such meeting are as valid as if at a meeting legally called 
and noticed. [See Stats. 1850, p. 347, g 10.] 

318. Proceedings at meeting to be binding. The stock- 
holders or members of such corporation, when so assem- 
bled, may elect officers to fill all vacancies then existing, 
and may act upon such other business as might lawfully be 
transacted at regular meetings of the corporation. [See 
Stats. 1850, p. 347, g 11.] 

319. Meetings, where held. The meetings of the stock- 
holders and Board of Directors of a corporation must be 
held at its office, or principal place of business. 

Under this section, it is probable that the same liberal construction 
would not be held as in McDaniels v. Manufacturing Co. (22 Vt, 274), 
where the by-laws of a corporation required the meetings to be held 
at the counting-room of the corporation, and it appeared from the 
records that a meeting was held at the dwelling-house of the general 
agent and clerk, without stating that it was at the counting-room of 
the corporation, and it was held that the court would presume that 
their counting-room was, for the time being, at that place. 

320. When no provision in by-laws for regular meetings, 
special meetings, hotv called. When no provision is made in. 
the by-laws for regular meetings of the directors and the 
mode of calling special meetings, all meetings must be 
called by special notice in writing, to be given to each 
director by the secretary, on the order of the president, or 
there be none, on the order of two directors. 

Special Meeting. The meaning of a "special meeting" is that the 
meeting shall not be convened unless the parties have notice of the 
purpose of the meeting. A meeting may be both general and special ; 
general for the purpose of doing general business, and special for a 
particular purpose. (.Cutbill v. Kingdom, 1 Exch. 491.) In the ab- 
sence of a different provision in the charter or by-laws of a corpora- 
tion, formed under the general laws of this State, a special meeting of 
the trustees must be called by giving personal notice to each member 
of the Board of Trustees. (Harding v. Vandewater, 40 Cal. 77.) 

Notice in Writing. Warnings and proceedings of meetings of an 
incorporation having a clerk, and whose by-laws require the warnings 
to be in writing, cannot be proved by parol. (Stevens v. Meeting-house 
Society, 12 Vt. 688.) 
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321. Banking Corporation to keep certain Books. Every 
corporation doing a banking business in this State must 
keep in its office, in a place accessible to the stockholders, 
depositors, and creditors thereof, and for their use, a book, 
containing a list of all stockholders in such corporation, and 
the number of shares of stock held by each; and every such 
corporation must keep posted in his office, in a conspicuous 
place, accessible to the public generally, a notice signed by 
the president or secretary, showing: First, the names of 
the directors of such corporation. Second, The number 
and value of shares of stock held by each director. The 
entries on such book, and such notice, shall be made and 
posted within twenty-four hours after any transfer of stock, 
and shall be conclusive evidence against each director and 
stockholder of the number of shares of stock held by each. 
The provisions of this section shall apply to all banking 
corporations, formed or existing before twelve o'clock, 
noon, of the day on which this Code took effect, as well as 
to those formed after such time. [Approved January 29th, 
1876.] 

321a. Corporation changing place of business — hoiv effected. 
Every corporation that has been or may be created under 
the general laws of this State, may change its principal 
place of business from one place to another in the same 
county, or from one city or county to another city or coun- 
ty within this State. Before such change is made, the con- 
sent, in writing, of the holders of two thirds of the capital 
stock must be obtained, and filed in the office of the corpo- 
ration. When such consent is obtained and filed, notice of 
the intended removal or change must be published, at least 
once a week, for three successive weeks, in some newspaper 
published in the county wherein said principal place of 
business is situated; if there is one published therein; if not, 
in a newspaper of an adjoining county, giving the name of 
the county or city where it is situated, and that to which 
it is intended to remove it. [In effect April 3d, 1876.] 

There is evidently some mistake made in numbering these last two 
amendments. Both are numbered 321, yet they relate to different 
subject-matter. 
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CORPORATE STOCK. 

Abtxcle I. STOCK AND STOCKHOLDERS. 
H. ASSESSMENT OF STOCK. 



ARTICLE I. 

STOCK AND STOCKHOLDERS. 

Suction 322. Liabilities of Stockholders. They may be released, when. 

Who are stockholders. 

323. Certificates, how and when issued. 

324. Transfer of shares. 

325. Transfer of shares held by married women, etc. Dividends 

payable to married women. 

326. Non-resident Stockholders. Bonds. 

322. Liabilities of Stockliolders. They may be released, when. 
Who are Stockholders. Each stockholder of a corporation is 
individually and personally liable for such portions of its 
debts and liabilities as the amount of stock or shares owned 
by him bears to the whole of the subscribed capital stock 
or shares of the corporation, and for a like proportion only 
of each debt or claim against the corporation. Any creditor 
of the corporation may institute joint or several actions 
against any of its stockholders, for the proportion of his 
claim payable by each, and in such action, the Court must 
ascertain the proportion of the claim or debt for which each 
defendant is liable, and a several judgment must be rendered 
against each, in conformity therewith. If any stockholder 
pays his proportion of any debt due from the corporation, 
incurre.d while he was such stockholder, he is relieved from 
any further personal liability for such debt, and if an action 
has been brought against him upon such debt, it shall be 
dismissed, as to him, upon his paying the costs, or such 
proportion thereof as may be properly chargeable against 
him. The liability of each stockholder is determined by 
the amount of stock or shares owned by him at the time the 
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debt or liability was incurred; and such liability is not re- 
leased by any subsequent transfer of stock. The term stock- 
holder, as used in this section, shall apply not only to such 
persons as appear by the books of the corporation to be 
such, but also to every equitable owner of stock, although 
the same appear on the books in the name of another; and, 
also, to every person who has advanced the installments or 
purchase-money of stock in the name of a minor, so long as 
the latter remains a minor; and, also, to every guardian, or 
other trustee, who voluntarily invests any trust funds in the 
stock. Trust funds in the hands of a guardian, or trustee, 
shall not be liable under the provisions of this section, by 
reason of any such investment; nor shall the person for 
whose benefit the investment is made be responsible in re- 
spect to the stock until he becomes competent and able to 
control the same; but the responsibility of the guardian or 
trustee making the investment shall continue until that 
period. Stock held as collateral security, or by a trustee, 
or in any other representative capacity, does not make the 
holder thereof a stockholder, within the meaning of this 
section, except in the cases above mentioned, so as to charge 
him with any proportion of the debts or liabilities of the 
corporation; but the pledgor, or person, or estate repre- 
sented, is to be deemed the stockholder, as respects such 
liability. In corporations having no capital stock, each 
member is individually and personally liable for his propor- 
tion of its debts and liabilities, and similar actions may be 
brought against him, either alone or jointly with other 
members, to enforce such liability, as by this section may 
be brought against one or more stockholders, and similar 
judgments may be rendered. The liability of each stock- 
holder of a corporation formed under the laws of any other 
State or Territory of the United States, or of any foreign 
country, and doing business within this State, shall be the 
same as the liability of a stockholder of a corporation cre- 
ated under the Constitution and laws of this State. [Ap- 
proved March loth, 1876.] 

This section provides for the liabilities of stockholders : 1. As to its 
extent. 2. The time when it accrues . 3. How it may be discharged. 
4. Who are to be considered stockholders for this purpose. 
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Extent. Each corporator is liable as a principal debtor (Mokelumne 
Canal Co. v. Woodbury, 14 Cal. 518; Moss v. McCullough, 7 Barb. 
279) ; and stockholders are not sureties for the debts. ( Young v. Rosen- 
baum, 39 Gal. 646.) 

One who had subscribed for stock in a manufacturing corporation, 
under a verbal agreement that one half should belong to and be paid 
for by another — Held, liable as a stockholder to the full amount, but 
entitled to recover half of his payment from his co-owner. (Stover y. 
Flack, 30 N. Y. 64.) The Legislature cannot say that the stockholder 
shall not be liable for any of the debts of the corporation, but may 
say that he shall be liable for his portion. The same rate of liability 
must be imposed upon all the stockholders. An act of the Legisla- 
ture authorizing the formation of corporations, without attaching to 
the stockholders an individual liability, would be unconstitutional. 
(French v. Teschemaker, 24 Cal. 518; Larrabee v. Baldwin, 35 Cal. 155; 
Const. Art. 4, $ 36.) See Borland v. Hildreth, 26 Cal. 256; Robinson v. 
Bidwell, 22 Cal. 383; Davidson v. Rankin, 34 Cal. 505. 

Time of Accruing. It is the porportion that his stock bears to 
the whole at the time the debt was incurred which is to measure the lia- 
bility of a stockholder under this section. A provision that "all the 
members" shall be liable, extends to those who are members when 
the liability of the company is sought to be enforced. (Curtis v. 
Harlow, 12 Mete. 3.) A stockholder is not liable for debts contracted 
before he became a stockholder. (Tracy v. Yates, 18 Barb. 152.) 
The right of action accrues when a judgment is returned unsatis- 
fied against the corporation (Miller v. White, 38 N. Y. 25; Peele 
v. Phillips, 8 Allen, 86); but a different rule is established in 
this State, under the decision in Young v. Roseribaum (39 Cal. 646), 
where it is held that the liability of the stockholders for a subsisting 
debt against the corporation is primary, and not conditional or con- 
tingent, and is unaffected by a suspension of the remedy against the 
corporation. 

How Discharged. The release of a stockholder is a discharge of 
the corporation and other stockholders, to the same extent as the one 
to whom the release is executed. (Prince v. Lynch, 38 Cal. 528.) 
But a different rule is held in New York Bank of Poughkeepsie v. J6- 
botson (5 Hill, 461). 

Who are Stockholders. This section points out explicitly who 
are to be* considered stockholders, for the purpose of fixing the lia- 
bility. It is almost similar with the statute in New York. No one 
can be charged as a stockholder under a statute imposing individual 
liability, who does not come within the description given in the stat- 
ute of the persons, declared chargeable. (Diven v. Lee, 36 N. Y. 
202.) The defendant's name appearing on the stockbook as a stock- 
holder, is presumptive evidence that he is such, and in an action 
against him, the burden of proof is thrown upon him. (Hoagland v. 
Bell, 36 Barb. 57.) "When J. subscribed for stock in a manufacturing 
corporation on behalf of W, and at his request the stock was appor- 
tioned to J. for W, and W. paid the installments thereon, although the 
stock was never transferred to W. on the books, it was held that W. 
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was a stockholder, so far as to be liable for debts. (Burr v. Wilcox, 
22 N. Y. 551.) This section fixes a liability on a guardian or trustee, 
in the nature of a penalty, who voluntarily invests trust funds in the 
stock of corporations. Whenever he does so, he is personally liable 
for the debts, and not the fund of which he has trust. It is to be ob- 
served that under this section, persons may be liable for debt, who 
cannot vote on the stock (see note $ 312) ; and not all who vote on 
stock are liable for the debts of the corporation. One who never 
accepts but refuses to accept any stock in a corporation is not a 
stockholder, even though the secretary enters his name on the books 
as such. (Mudgett v. EorreU, 33 Cal. 25. See Stats. 1853, p. 87, 
$$ 16, 17; 1863, p. 766; 1866, p. 758, $ 17.) 

323. Certificates, how and when issued. All corporations 
for profit must issue certificates for stock when fully paid 
up, signed by the president and secretary, and may pro- 
vide, in their by-laws, for issuing certificates prior to the 
full payment, under such restrictions and for such purposes 
as their by-laws may provide. [See Stats. 1861; p. 614, 

324. Transfer of Shares. Whenever the capital stock of 
any corporation is divided into shares, and certificates 
therefor are issued, such shares of stock are personal 
property, and may be transferred by indorsement by the 
signature of the proprietor, or his attorney or legal repre- 
sentative, and delivery of the certificate; but such transfer 
is not valid, except between the parties thereto, until the 
same is so entered upon the books of the corporation as to 
show the names of the parties by and to whom transferred, 
the number or designation of the shares, and the date of 
the transfer. 

Who affected by transfer. A transfer of stock is not good as 
against third persons, unless the fact of the transfer is entered upon 
the books of the company. (Weston v. Bear River and Auburn W. 
<fe Ms Co., 5 Cal. 186; People v. Elmore. 36 Cal. 653; Williams v. 
Mechanics* Bank, 5 Blatchf. 59.) The provisions usual in charters, that 
no transfer of the stock shall be effectual, until entered in the books 
of the corporation, is a regulation designed for the security of the cor- 
poration itself, and of third persons taking transfers, without notice 
of any prior equitable transfer. It relates to the transfer of the legal 
• title, and not of any equitable interest subordinate to that title. As 
between vendor and vendee, a transfer not in conformity to such pro- 
visions passes the equitable title, and divestsjthe vendor of his interest. 
(Black v. Zacharie, 3 How. U. S. 483; Farmers 1 Bank of Maryland v. 
Iglehart, 6 Gill 50; Duke v. Cahawba Nav. Co., 10 Ala. 82.) The word 
"trustee," after the name of a person to whom stock is transferred, 
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is not notice of secret owners' equities. {Brewster v. Sime, 42 Cal. 
139.) Certificates of stock are not negotiable securities. (Atkins v. 
Gamble, 42 Cal. 99; Sherwood v. Meadow Valley M. Co., 50 Cal. 412.) 
" Certificates of stock are not securities for money in any sense; much 
less are they negotiable securities. " (Mechanics* Bank v. N. T. and 
New Haven R. R. Co., 13 N. Y. 626.) 

Restraint on Transfer. It is sometimes provided by a by-law, 
that no transfer of stock shall be made upon the books, until all in- 
debtedness of the person, in whose name the stock stands, to the 
company is paid. And it may be inquired, is this a legitimate provision 
of a by-law? In Bank of Utica v. Manufacturers* Bank (20 N. Y. 501), 
it was held that a by-law of this character was invalid. But the ground 
of that decision was, that the general law under which the bank was 
incorporated, provided that "the shares shall be transferable on the 
. books of the association, in such manner as may be agreed upon in 
the articles of association;" and it was therefore maintained, this pro- 
vision precluded any exercise of the power in a by-law. And in the 
case of Leggett v. Bank of Sing Sing (24 N. Y. 283), such a provision, 
when incorporated in the articles of association, was held valid. 
In People v. Crockett (9 Cal. 112\ it was held that a railroad company 
cannot refuse to enter the transfer of stock in said company on their 
books, on the ground that the assignor of the stock is indebted to the 
company, unless the company had a lien upon the stock at the date of 
its transfer, but it has a right to pass such a by-law, to operate pros- 
pectively. The matter came before the Circuit Court of the District of 
California, in Pendergast v. Bank of Stockton ( 2 Sawyer 108), when it 
was held that a corporation, organized under a statute which authorizes 
it to make by-laws for " the management of its property, the regula- 
tion of its affairs," and "the transfer of its stock," and further pro- 
vides, that the stock of the company " shall be transferable in such 
manner as shall be prescribed by the by-laws of the company," has 
power to make a by-law providing that no transfer of stock shall be 
made upon the books of the corporation, until after the payment of all 
indebtedness to the corporation, due from the person in whose names 
the stock stands on its books. The opinion of Sawyer, J., is well 
worth a perusal in this case. (See contra Driscoll v. West Bradley, &c, 
Mfg. Co., 36 N. Y. Superior Court, 488.) 

Remedy for refusal to transfer. A party entitled to stock in a pri- 
vate corporation, has a right of action for damages against the corpo- 
tion, for the refusal of its officers to transfer the stock to him upon 
the company's books, and mandamus will not lie to compel the trans- 
fer. (Kimball v. Union Water Co., 44 Cal. 173.) It is a rule that a 
mandamus does not lie, when the party has a remedy by action at law. 
(People v. Inspectors of Schools, 44 How. Pr. 332; People v. Green, 1 
Hun. 1.) It will not lie, if the party has another specific legal rem- 
edy. (People v. Stevens, 5 Hill, 616.) 

Transfer enjoined. When stock in a corporation is transferred 
without consideration, for the purpose of fraudulently controlling an 
election, injunction is the proper remedy to prevent the transferees 
from voting. ( Webb v. Ridgely, 38 Md. 364.) When stock is transferred 
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to secure a debt, and is still in the hands of the transferee, and plaint- 
iff avers that the stock is worth more than the debt, and that defendant 
has received from dividends more than enough to pay it, equity has 
jurisdiction to compel an account, prevent a transfer, and direct a re- 
transfer and delivery of the stock. (Smith v. '49 & '56 Quartz M. Co., 
14 Cal. 242.) 

325. Transfer of Shares held by Married Women, etc. 
Shares of stock in corporations, held or owned by a married 
woman, may be transferred by her, her agent or attorney, 
without the signature of her husband, in the same manner 
as if such married woman were a femme sole. All divi- 
dends payable upon any shares of stock of a corporation 
held by a married woman, may be paid to such married 
woman, her agent, or attorney, in the same manner as if 
she were unmarried, and it is not necessary for her hus- 
band to join in a receipt therefor; and any proxy or power 
given by a married woman, touching any shares of stock of 
any corporation, owned by her, is valid and binding without 
the signature of her husband, the| same as if she were un- 
married. [See Stats. 1861, p. 607, \ 12.] 

326. Non-resident Stockholders. When the shares of stock 
in a corporation are owned by parties residing out of the 
State, the president, secretary, or directors of the corpora- 
tion, before entering any transfer of the shares on its books, 
or issuing a certificate therefor, to the transferee, may require 
from the attorney or agent of the non-resident owner, or 
from the person claiming under the transfer, an affidavit oi 
other evidence that the non-resident owner was alive at 
the date of the transfer, and if such affidavit or other 
satisfactory evidence be not furnished, may require from 
the attorney, agent or claimant, a bond of indemnity, with 
two sureties, satisfactory to the officers of the corpora- 
tion, or, if not so satisfactory, then one approved by a 
district judge, or the county judge of the county in which 
the principal office is situated, conditioned to protect the 
corporation against any liability to the legal representatives 
of the owner of the shares, in case of his or her death be- 
fore the transfer; and if such affidavit or other evidence or 
bond be not furnished when required, as herein provided, 
neither the corporation, nor any officer thereof, shall be 
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liable for refusing to enter the transfer on the books of the 
corporation. 

For form of indemnity bond in case of lost shares of stock, see Ap- 
pendix, Form 5; and for power of attorney, see Form 6. 



ABTICLE II. 

ASSESSMENTS OF STOCK. 

Section 331 . Directors may levy assessments. 

332. Limitation. How levied. 

333. Levy of assessment. Old assessments remaining unpaid. 

334. What order shall contain. 

335. Notice of assessment. Form. 

336. Publication and service. 

337. Delinquent notice. Form. 

338. Contents of notice. 

339. How published. 

340. Jurisdiction acquired, how. 

341. Sale to be by public auction. 

342. Highest bidder to be the purchaser. 

343. In default of bidders, corporation may purchase, 

344. Disposition of stock purchased by corporation. 

345. Extension of time of delinquent sale. 

346. Assessments shall not be invalidated. 

347. Action for recovery of stock, and limitation thereof. 

348. Affidavits of publication. Affidavits of sale. To be filed. 

349. Waiver of sale. Action to recover assessment. 

331. Directors may levy assessments. The directors of any 
corporation formed or existing under the laws of this State, 
after one fourth of its capital stock has been subscribed, 
may, for the purpose of paying expenses, conducting busi- 
ness, or paying debts, levy and collect assessments upon the 
subscribed capital stock thereof, in the manner and form, 
and to the extent provided herein. 

It may be questioned whether it is the best policy to vest the Board 
of Directors with the power to make an assessment on the stock, in 
view of the many apparent abuses of the power in this State. The 
safer way would be to permit the exercise of the power only by the 
general body of the stockholders, as is the case in Massachusetts, 
where it has been held that under the statute the corporation cannot 
even delegate the power to the directors. (Ex parte Winsor, 3 Story 
411.) 

332. Limitation — Hoio levied. No one assessment must 
exceed ten per cent of the amount of the capital stock 
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named in the articles of incorporation, except in the cases 
in this section otherwise provided for, as follows : 

1. If the whole capital of a corporation has not been paid 
up, and the corporation is unable to meet its liabilities or 
to satisfy the claims of its creditors, the assessment may be 
for the full amount unpaid upon the capital stock; or if a 
less amount is sufficient, then it may be for such a percen- 
tage as will raise that amount; 

2. The directors of railroad corporations may assess the 
capital stock in installments of not more than ten per cent, 
per month, unless in the articles of incorporation it is 
otherwise provided; 

3. The directors of fire or marine insurance corporations 
may assess such a percentage of the capital stock as they 
deem proper. 

Power to Assess. Very clearly, a corporation has not power, aa 
incident to it, to assess for its own use, a sum of money on the corpo- 
rators, and compel them, by action at law, to the payment of it. 
The power must be derived from an express promise or from statute 
(Angell & Ames, $ 544). So it was held in Ireland v. Palestine Turn- 
pike Co. (19 Ohio St. 369), that an act in relation to plank road com- 
panies, in so far as it undertakes to impose upon stockholders with- 
out their assent, individual liabilities not imposed by their charters, 
or by the laws under which they have been organized, is a law im- 
pairing the validity of the stockholders' contract, and therefore un- 
constitutional. But if the legislature has the right to amend, alter or 
repeal the charter of a corporation, it may authorize the corporation 
to assess stockholders to make up losses, although previously to this 
act the charter provided that no stockholder should be liable beyond 
the amount of his shares for any loss sustained by the company, or 
any debt due on the shares. {Gardner v. Hope Ins, Co., 9 B. I. 194.) 

333. Levy of assessment — Old assessment remaining un- 
paid. No assessment must be levied while any portion of a 
previous one remains unpaid, unless : 

1. The power of the corporation has been exercised in 
accordance with the provisions of this Article for the pur- 
pose of collecting such previous assessment; 

2. The collection of the previous assessment has been en- 
joined; or 

3. The assessment falls within the provisions of either the 
first, second or third subdivision of Section 332. 

Remedy against assessment and sale. In this section it is con- 
templated that an injunction can be had to prevent an assessment. In 
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Sullivan v. Triunfo M. Co. (39 Cal. 459), it was left undecided whether 
a stockholder can have an injunction to restrain the selling of delin- 
quent stock. 

There is no doubt that if an assessment be made through fraud or 
conspiracy, a court of equity should enjoin it. (Mangles v. Grand Col- 
lier Dock. Co., 2 Eng. Bailw. Gas. 539; Richardson v. Larpent, 2 You. 
& 0. 507; Thorpe v. Eughes, 3 Mylne & C. 742.) But in case of a de- 
linquent sale, where the statutory requirements have been regularly 
pursued, the authorities hold that a court of equity cannot relieve 
against, or mitigate a forfeiture. Story says: " Courts of equity, in 
cases of non-compliance by stockholders with the terms of payment 
of their installments of stock at the times prescribed, by which a for- 
feiture of their shares is incurred, have refused to interfere by grant- 
ing relief against such forfeiture." (Eq. Juris. $ 1325; Sparks v. Liv- 
erpool Waterworks, 13 Vesey, 428.) In a late case in Pennsylvania, 
(Germantown Passenger R. R. Go. v. Fitter, 60 Penn. St. 124) it is held 
that a power given to a corporation to forfeit stock must be strictly 
pursued, and if any restrictions have been disregarded, the forfeiture 
will be declared invalid, and that equity will not interfere against a 
forfeiture of stock if regular. It will be seen these authorities pre- 
suppose that the statutory requirements are regularly pursued. It 
would, therefore, follow that, if these requirements are not observed, 
or if any fraud or combination enters into the transaction, that equity 
should interfere. Joyce lays it down that " when directors have acted 
on a void forfeiture of shares, the holder is entitled to an injunction 
restraining the directors from enforcing the forfeiture, and to a declar- 
ation that the forfeiture is void, and to have the same canceled; and 
he may sue on behalf of himself, and all other shareholders, to ob- 
tain that relief." (Joyce on Injunction, p. 998, quoting Sweny v. 
Smith, L. E. 7 Eq. 324.) 

334. What order shall contain. Every order levying an as- 
sessment must specify the amount thereof, when, to whom, 
and where payable; fix a day, subsequent to the full term of 
publication of the assessment notice, on which the unpaid 
assessments shall be delinquent, not less than thirty nor 
more than sixty days from the time of making the order 
levying the assessment; and a day for the sale of delinquent 
stock, not less than fifteen nor more than sixty days from 
the day the stock is declared delinquent. 

335. Notice of Assessment — Form. Upon the making of 

the order, the secretary shall cause to be published a notice 

thereof, in the following form : 

(Name of corporation in full. Location of principal 
place of business.) Notice is hereby given that at a meet- 
ing of the directors, held on the (date) an assessment of 
(amount) per share was levied upon the capital stock of the 
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corporation, payable (when, to whom, and where). Any 
stock upon which this assessment shall remain unpaid on 
the (day fixed) will be delinquent, and advertised for sale at 
public auction, and, unless payment is made before, will be 
3old on the (day appointed), to pay the delinquent assess- 
ment, together with costs of advertising and expenses of sale. 
(Signature of Secretary, with location of office.) 

[See Stats. 1868, p. 540.] 

336. Notice, and publication of Notice. The notice must be 
personally served upon each stockholder, or, in lieu of per- 
sonal service, must be sent through the mail, addressed to 
each stockholder, at his place of residence, if known, and if 
not known, at the place where the principal office of the 
corporation is situated, and be published once a week, for 
four successive weeks, in some newspaper of general circu- 
lation, and devoted to the publication of general news, pub- 
lished at the place designated in the articles of incorpora- 
tion as the principal place of business, and also in some 
newspaper published in the county in which the works of 
the corporation are situated, if a paper be published there- 
in. If the works of the corporation are not within a State 
or territory of the United States, publication in a paper of 
the place where they are situated is not necessary. If 
there be no newspaper published at the place designated as 
the principal place of business of the corporation, then the 
publication must be made in some other newspaper of the 
county, if there be one, and if there be none, then in a 
newspaper published in an adjoining county. 

Publication, how proved. The affidavit of the newspaper clerk 
is sufficient evidence of the publication of a notice calling for install* 
ments of stock in a newspaper. C Andrews v. Ohio, etc. R. R. Co., 14 
Ind. 169. ) The Code provides similarly for proof of publication in $ 348. 

337. Delinquent Notice — Form. If any portion of the as- 
sessment mentioned in the notice remains unpaid on the day 
specified therein for declaring the stock delinquent, the sec- 
retary must, unless otherwise ordered by the Board of Direc- 
tors, cause to be published in the same papers in which 
the notice hereinbefore provided for shall have been pub- 
lished, a notice substantially in the following form : 

(Name in full. Location of principal place of business.) 
Notice. — There is delinquent upon the following described 
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stock, on account of assessment levied on the (date), (and 
assessments previous thereto, if any,) the several amounts 
set opposite the names of the respective shareholders, as 
follows: (Names, number of certificate, number of shares, 
amount). And in accordance with law (and an order of the 
Board of Directors, made on the [date], if any such order 
shall have been made), so many shares of each parcel of 
such stock as may be necessary, will be sold, at the (partic- 
ular place), on the (date), at (the hour) of such day, to pay 
delinquent assessments thereon, together with costs of ad- 
vertising and expenses of the sale. 

(Name of Secretary with location of office.) 

[See Stats. 1864, p. 492.] 

338. Contents of Notice. The notice must specify every 
certificate of stock, the number of shares it represents, and 
the amount due thereon, except where certificates may not 
have been issued to parties entitled thereto, in which case 
the number of shares and amount due thereon, together 
with the fact that the certificates for such shares have not 
been issued, must be stated. 

339. Hoiv published. The notice, when published in a 
daily paper, must be published for ten days, excluding Sun- 
days and holidays, previous to the day of sale. When pub- 
lished in a weekly paper, it must be published in each issue 
for two weeks previous to the day of sale. The first pub- 
lication of all delinquent sales must be at least fifteen days 
prior to the day of sale. 

340. Jurisdiction acquired, how. By the publication of 
the notice, the corporation acquires jurisdiction to sell and 
convey a perfect title to all of the stock described in the 
notice of sale, upon which any portion of the assessment or 
cost of advertising remains unpaid at the hour appointed 
for the sale, but must sell no more of such stock than is 
necessary to pay the assessments due and costs of sale. 

341. Sale to be by Public Auction. On the day, at the 
place, and at the time appointed in the notice of sale, the 
secretary must, unless otherwise ordered by the directors, 
sell, or cause to be sold at public auction, to the highest 
bidder for cash, so many shares of each parcel of the de- 
scribed stock as may be necessary to pay the assessment 
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and charges thereon, according to the terms of sale; if pay- 
ment is made before the time fixed for sale, the party pay- 
ing is only required to pay the actual cost of advertising, in 
addition to the assessment. 

342. Highest Bidder to be the Purchaser. The person 
offering at such sale to pay the assessment and costs for the 
smallest number of shares or fraction of a share is the 
highest bidder, and the stock purchased must be trans- 
ferred to him on the stock books of the corporation, on 
payment of the assessment and costs. 

343. In default of bidders, Corporation may purchase. If, 
at the sale of stock, no bidder offers the amount of the 
assessments and costs and charges due, the same may be 
bid in and purchased by the corporation, through the sec- 
retary, president, or any director thereof, at the amount of 
the assessments, costs, and charges due; and the amount of 
the assessments, costs and charges must be credited as 
paid in full on the books of the corporation, and entry of 
the transfer of the stock to the corporation must be made 
on the books thereof. While the stock remains the prop- 
erty of the corporation it is not assessable/ nor must any 
dividends be declared thereon; but all assessments and 
dividends must be apportioned upon the stock held by the 
stockholders of the corporation. 

344. Disposition of Stock purchased by Corporation. All 
purchases of its own stock made by any corporation vest 
the legal title to the same in the corporation; and the stock 
so purchased is held subject to the control of the stock- 
holders, who may make such disposition of the same as 
they deem fit, in accordance with the by-laws of the cor- 
poration or vote of a majority of all the remaining shares. 
Whenever any portion of the capital stock of a corporation 
is held by the corporation by purchase, a majority of the 
remaining shares is a majority of the stock for all purposes 
of election or voting on any question at a stockholders' 
meeting. 

Stock belonging to the company cannot be voted on by either an 
officer or a trustee of the company. (Mousseaux v. Urquhart, 19 La. 
An. 482; Ex parte Holmes, 5 Cow. 426; Brewster v. Hartley, 37 Cal. 15.) 
See Form 8, in Appendix, and note. 
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345. Extension of time of delinquent sale. The dates fixed 
in any notice of assessment or notice of delinquent sale, 
published according to the provisions hereof, may be ex- 
tended from time to time for not more than thirty days, by 
order of the directors, entered on the records of the cor- 
poration; but no order extending the time for the performance 
of any act specified in any notice is effectual unless notice 
of such extension or postponement is appended to and pub- 
lished with the notice to which the order relates. 

346. Assessments shall not be invalidated. No assessment 
is invalidated by a failure to make publication of the notices 
hereinbefore provided for, nor by the non-performance of 
any act required in order to enforce the payment of the 
same; but in case of any substantial error or omission in 
the course of proceedings for collection, all previous pro- 
ceedings, except the levying of the assessment, are void, 
and publication must be begun anew. 

347. Action for recovery of Stock, and limitation thereof. 
No action must be sustained to recover stock sold for de- 
linquent assessments, upon the ground of irregularity in the 
assessment; irregularity or defect in the notice of sale; or 
defect or irregularity in the sale; unless the party seeking 
to maintain such action first pays or tenders to the corpora- 
tion, or the party holding the stock sold, the sum for which 
the same was sold, together with all subsequent assessments 
which may have been paid thereon, and interest on such 
sums from the time they were paid; and no such action 
must be sustained unless the same is commenced by the 
filing of a complaint and the issuing of a summons thereon, 
within six months after such sale was made. 

348. Publication, how proved — Affidavit of sale — To be 
be filed. The publication of notice required by this Article, 
may be proved by the affidavit of the printer, foreman, or 
principal clerk of the newspaper in which the same was pub- 
lished; and the affidavit of the secretary or auctioneer is 
prima facie evidence of the time and place of sale, of the 
quantity and particular description of the stock sold, and to 
whom, and for what price, and of the fact of the purchase 
money being paid. The affidavits must be filed in the office 
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of the corporation, and copies of the same, certified by the 
secretary thereof, are prima fade evidence of the facts 
therein stated. Certificates signed by the secretary and 
tinder the seal of the corporation, are prima facie evidence 
of the contents thereof. [For form of such affidavits see 
Appendix, Form 8.] 

349. Waiver of sale — Action to recover assessment. On the 
day specified for declaring the stock delinquent, or at any 
time subsequent thereto, and before the sale of the delin- 
quent stock, the Board of Directors may elect to waive fur- 
ther proceedings, under this Chapter, for the collection of 
delinquent assessments, or any part or portion thereof, and 
may elect to proceed by action to recover the amount of the 
assessment and the costs and expenses already incurred, or 
any part or portion thereof. 

This Article is founded on the statute of 1866, p. 460. See, also, Stats. 
1868, p. 540, $ 3; 1870, p. 129. 



CHAPTEE III. 

CORPORATE POWERS. 

kamoLE I. GENERAL POWERS. 
II. RECORDS. 

in. EXAMINATION OF CORPORATION. 
IV. JUDGMENT AGAINST AND SALE OF CORPORATE PROPERTY. 

AETICLE I. 

GENERAL POWERS. 

Section 354. Powers of corporations. 

355. Limitation of powers. 

356. Banking expressly prohibited. 

357. Misnomer does not invalidate instrument. 

358. Corporation to organize within one year. 

359. Increasing and diminishing capital stock, how. 

360. Corporations may acquire real property, and how much. 

361. Consolidation of mining companies. Certificate to be filed. 

354. Powers of Corporations. Every corporation, as such, 
has power: 

1. Of succession, by its corporate name, for the period 
limited; and when no period is limited, perpetually; 
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2. To sue and be sued, in any court; 

3. To make and use a common seal, and alter the same at 
pleasure; 

4. To purchase, hold, and convey such real and personal 
estate as the purposes of the corporation may require, not 
exceeding the amount limited in this Part; 

5. To appoint such subordinate officers or agents as the 
business of the corporation may require, and to allow them 
suitable compensation; 

6. To make by-laws not inconsistent with any existing 
law, for the management of its property, the regulation of 
its affairs, and for the transfer of its stock; 

7. To admit stockholders or members, and to sell their 
stock or shares for the payment of assessments or install- 
ments; 

8. To enter into any obligations or contracts essential to 
the transaction of its ordinary affairs, or for the purposes 
of the corporation. 

Enumeration of Powers. This section gives a general outline of 
the ordinary powers of a corporation. It can only be a general out- 
line, for it would be impracticable to give any exact summary, defin- 
ing the limit and extent of corporate powers. Before examining each 
subdivision in detail, a general view of the powers of a corporation 
will be useful. The common law invested a corporation with larger 
powers and privileges, and gave it more the rights of a person, than 
is now given ; for the tendency is to give a corporation only such 
powers as are necessary to carry out the object for which it is incorpo- 
rated. "In old times, as we have seen, corporations were considered 
to have most of the powers — the due exercise of such powers being 
secured by the imposition of certain formalities — and to be subject to 
the greater part of the obligations of ordinary citizens. But, of late, 
from the introduction and development of the doctrine of ultra vires, 
these powers and obligations have been, especially as regards some 
kinds of corporations, considerably curtailed." (Green's Brice's 
Ultra Vires, p. 28.) 

The doctrine of ultra vires has of late taken a prominent place in 
the law of corporations; but it must be admitted that it is as yet in a 
very unsettled, unsatisfactory condition. For what one court will 
affirm to be ultra vires, another will declare to be within legitimate 
corporate power. What is understood by the term, is well stated in 
Miners' Ditch Co. v. ZeUerbach (37 Cal. 543)1 In summing up, the 
Court say: "The term ultra vires, whether with strict, propriety or 
not, is also used in different senses. An Act is said to be ultra vires 
when it is not within the scope of the powers of the corporation to 
perform it under any circumstances, or for any purpose. An Act is 
also, sometimes, said to be ultra vires with reference to the rights of 
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certain parties when the corporation is not authorized to perform 
it without their consent; or with reference to some specific purpose, 
when it is not authorized to perform it for that purpose, although 
fully within the scope of the general powers of the corporation, with 
the consent of the parties interested, or for some other purpose. 
And the rights of strangers dealing with corporations, may vary 
according as the Act is ultra vires in one or the other of these senses. 
All these distinctions must be constantly borne in mind, in consider- 
ing a question arising out of dealings with a corporation. "When an 
Act is ultra vires in the first sense mentioned, it is generally, if not 
always, void in toto, and the corporation may avail itself of the plea. 
But when it is ultra vires in the second sense, the right of the corpora- 
tion to avail itself of the plea, will depend upon the circumstances of 
the case." Mr. Justice Selden in Bissell v. M. S.& N. I. R. R. Co. 
(22 N. Y. 258), thus classifies the English cases on ultra vires: " There 
are three classes of cases in England in which the question of ultra 
vires arises, viz: 1st. Cases in w^hich one or more of the shareholders 
seeks to restrain the officers of the corporation from engaging in trans- 
actions unauthorized by the charter; 2d. Actions brought by third 
persons against corporations to enforce their contracts in which the 
defense relied upon is, that in making the contract the corporation 
exceeded its corporate powers; and 3d, similar actions in which the 
defense is that the directors had exceeded, not the powers conferred 
by the entire corporation by law, but those conferred by the share- 
holders upon the directors or managing officers by deed." For a 
clear and accurate statement of the doctrine of ultra vires, see 5 Am . 
L. Eev. 275. 

The modern and general doctrine is to consider corporations as 
having such powers as are specifically granted by the act of incorpora- 
tion, or are necessary for the purpose of carrying into effect the 
powers expressly granted. (Bank of Augusta v. Earle, 13 Pet. 587; 
Trustees v. Peaslee, 15 N. H. 330; Le Conteux v. City of Buffalo, 33 N. 
Y. 333; Vandall v. 8. S. F. Bock Co., 40 Cal. 83; Smith v. Moore, 2 
Cal. 524; Caldwell v. City of Alton, 33 111. 416; Whitman M. Co. v. 
Baker, 3 Nev. 386; White's Bank v. Toledo Ins. Co., 12 Ohio St. 601; 
R. R. Co. v. Seeley, 45 Mo. 220.) 

The common law annexes to a corporation when created, certain 
incidents and attributes. Five of these necessary attributes are enum- 
erated by Kyd. (1 Kyd, 69.) An incidental power is one that is 
directly and immediately appropriate to the execution of the specific 
power granted, and not one that has a slight or remote relation to it. 
(Hood v. R. R. Co., 22 Conn. 1.) The Code in this section gives as 
attributes of a corporation substantially those possessed by it, accord- 
ing to Kyd. 

Succession. " A corporation is a legal institution devised to confer 
upon the individuals of which it is composed, powers, privileges and 
immunities which they would not otherwise possess, the most im- 
portant of which are continuous legal identity and perpetual or in- 
definite succession under the corporate name, notwithstanding suc- 
cessive changes by death, or otherwise, in the corporators or members 
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of the corporation. It conveys, perhaps, as intelligible an idea as can 
be given by a brief definition, to say that a corporation is a legal person 
with a special name, and composed of such members, and endowed 
with such powers, and such only as the law prescribes." (1 Dillon on 
Mun. Corp. 91.) 

To Sue and be Sued. In every list of the attributes of a corpo- 
ration, this is necessarily enumerated. Kyd says: "A corporation 
has been called a ' mere capacity to sue and be sued, and to take and 
to grant,' which is as ridiculous as it would be to say ' that a man is a 
mere capacity to walk with two feet ' It is not a capacity, but a polit- 
ical person, in which many capacities reside." (1 Kyd, 16.) The cor- 
poration is looked upon as a legal entity, and the persons composing 
it are disregarded in an action — they, individually, are not the corpo- 
ration . So the rule is established, as an inference from this, that the 
corporation may sue the corporators, and the corporators sue the cor- 
poration. (Culbertson v. Wabash N. Co., 4 McLean, 547; Sawyer v. 
Meth. Ep. Soc, 18 Vt. 405; Pierce v . Partridge, 3 Mete. 44; Barnstead 
v. Empire Mining Co., 5 Cal. 299; Wassau v. Plumer, 35 Wis. 274.) 
The general rule is that an action against trustees of a corporation for 
a misappropriation of its funds must be brought in the name of the 
the corporation, but if on demand and refusal, the stockholders may 
sue in their own names. (Cogswell v. Bull, 39 Cal. 320; Memphis v. 
Dean, 8 Wall. 64.) 

The primary party to bring suit in regard to corporate rights or cor- 
porate property, is the corporation itself; but where the corporation 
refuses to bring the action, or the parties to be proceeded against are 
in control of the corporation, one stockholder may bring an action in 
equity in his own name in behalf of all, to which suit the corporation 
must be a party defendant. (Dodge v. Woolsey, 18 How. 331; Samuel 
v. Holliday, 1 Woolworth, 400; Heath v. Erie R. R. Co., 8 Blatch. 347; 
Brewer v. Proprietors of Boston Theatre, 104 Mass. 378; Bunny. Van- 
dyke, 4 Halst. Ch. 795; Butts v. Woods, 37 N. Y. 317; Talbot v. Scripps, 
31 Mich. 268; Davenport v. Dowes, 18 Wall. 626.) 

Use of a Seal. By the common law, all contracts of a corpora- 
tion must be attested by the fixing of their seal thereto. As they were 
invisible, and without a soul, as Coke said (10 Rep. 32), they could 
not manifest their intentions by any personal act or oral discourse. As 
expressed by Rolfe, B., in Mayor, etc., of Ludlow v. Charlton (6 M. & 
W. 815) — "The seal is required as authenticating the concurrence of 
the whole body corporate." 

The doctrine of the common law, as to the necessity of sealing, is 
universally abandoned in the United States. (Chesapeake & Ohio Canal 
Co. v. Knapp, 9 Pet. 541 ; Bank of Columbia v. Patterson, 7 Cranch. 
299; Oilmore v. Pope, 5 Mass. 491; Bank of U. S. v. Danridge, 12 
Wheat. 64 ; Angell & Ames, Chaps. VII & VIII ; Dillon on Mun. Corp., 
$ 130. ) Wherever, by law, private persons would be bound by a parol 
contract, there a parol contract made by the officers or agents of a 
corporation, acting within the apparent scope of their authority, and 
purporting to be in behalf of the corporation, will be held obligatory 
on the corporate body. There is, however, an exception. " The 
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common law rule with regard to natural persons, that an agent to bind 
his principal by deed, must be empowered by deed himself, cannot, 
in the nature of things, be applied to corporations aggregate." (Angell 
& Ames, $224, citing Hopkins v. Gallatin T. Co., 4 Humph. 403; Beck- 
with v. Windsor Mfg. Co., 14 Conn. 594; Howe v. Keeler, 27 Conn. 538; 
Burn v. McDonald, 3 Gratt. 215.) 

When the president, or other officer of a corporation, signs a contract, 
it must appear on its face to be executed by him on behalf of the cor- 
poration. Thus a paper purporting to be a conveyance from the pres- 
ident and directors of an incorporated company, was executed by S, 
as president, in his own name, and under his seal. Held, not to be a 
deed of the corporation. (Hatch v. Barr, 1 Ohio, 390.) 

Amount of Property. See further note to $ 360, as to the powers 
and privileges of a corporation in this respect. A mining corporation 
which buys more land than the law allows, acts in the exercise of a 
legitimate power, but to an improper extent; the corporation commits 
a wrong, but one which can only be inquired into by the State, and it 
does not thereby lose its rights as against a trespasser. ( Whitman M. 
Co. v. Baker, 3 Nev. 386; Cal. State Tel. Co. v. Alta Tel. Co., 22 Cal. 
386; Union Water Co. v. Murphy's Flat F. Co., 22 Cal. 620.) 

The legal title to the property of a mining corporation is vested in 
the corporation, and not in the stockholders as such. ( Wright v. Oro- 
vUU M. Co., 40 Cal. 20.) To the same point, 8. F. & N. P. R. R. Co. 
v. Bee (48 Cal. 398). 

Appointment of Officers. The common law required that the 
officers of the corporation should have the appointments made under 
the seal of the corporation. But the rule is now well established in 
this country that, in general, whatever may be the purpose of the 
agency, a valid appointment of an agent by a corporation, may be 
made without affixing the corporate seal. (Stamford Bank v. Bene- 
dict, 15 Conn. 445; Clark v. Benton Mfg. Co., 15 Wend. 256; Wolf v. 
Ooddard, 9 Watts. 544; Angell & Ames, $283, and cases cited.) 

Compensation of Officers. Corporations are not liable on a quan- 
tum meruit for services performed by their officers. Corporate offices 
are usually filled by the chief promoters of the corporation, whose in- 
terest in the stock, or other incidental advantages, is supposed to be 
a motive for executing the duties of the office without compensation, 
and this presumption prevails until overcome by an express pre- 
arrangement of salary. (Eilpatrick v. Penrose, 49 Penn. St. 118.) 

Merrick J., in Sawyer v. Pawner's Bank (6 Allen, 207), in a case 
where a bank president sued for compensation on an implied con- 
tract, said: "Such officers are undoubtedly often paid for such ser- 
vices, but always we believe under the sanction of some express agree- 
ment, or of some vote of the directors, allowing or dissenting to it. 
In the absence of any such provision, the presumption would, there- 
fore, be that the service would be gratuitously performed, either in 
consideration of the advantage incidentally resulting from the posi- 
tion, or from motives of generosity and public spirit. And this is ac- 
cording to the general rule which prevails in relation to directors in 
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similar corporations." (New York & N. H. R. R. Co. v. Eetchum, 
27 Conn. 170; Loan Assn. v. Stonemetz, 29 Penn. St. 534; Rockford, 
etc., R. R. Co. v. Sage, 65 111. 328; see Morse on Banking, 135.) 

In Rosborough v. Shasta River Canal Co. (22 Cal. 556), there is, 
apparently, a rule held to the contrary. There it is held that the 
president of a corporation, who is also a stockholder, is, in the 
absence of any usage of the company to the contrary, entitled to com- 
pensation for his services as president. If the rule is not fixed by 
special contract, he is entitled to what his services are reasonably 
worth. But it will be seen, on examination, that there was an under- 
standing in this case, that compensation would be paid, and evidence 
of this was allowed to rebut the presumption that he was serving 
gratuitously. 

In an action by a member of a corporation, upon an implied con- 
tract, for the value of services as an officer of the corporation, the 
defendant may show that, according to the usages of the corporation, 
no compensation was chargeable for labor performed in that capacity. 
(Fraylor v. Sonora M. Co., 17 Cal. 594.) The compensation due to 
an officer of the corporation, under an agreement to pay him by the 
year, does not become a "debt" within the meaning of the statute, 
imposing an individual liability for debts of the company, until the 
*» expiration of a year, or until the earlier termination of the relation. 
(Oriatt v. Hughes, 41 Barb. 541.) Where the directors pay salary to 
one of their number for services during a period, during which it was 
understood no compensation was to be allowed, the transaction may 
be overhauled by any stockholder, suing on behalf of himself and 
others. (Butts v. Wood, 37 N. Y. 317.) Where the law requires a 
corporation to appoint a clerk, and its records shows his appointment, 
but do not show that any fixed salary is provided for him, he may re- 
cover for his services in assumpsit quantum valebant. ( Waller v. Bank 
of Kentucky, 3 J. J. Marsh, 306.) 

To make Contracts. It would necessarily follow, from the nature 
and object of its existence, that the corporation should have power to 
make contracts; but the Code attempts, in this subdivision, to give a 
general rule as to such contracts: " Such as are essential to the trans- 
action of its ordinary affairs, or for the purposes of the corporation." 
This states in a nutshell the germ of the whole doctrine of ultra vires, 
about which so much is heard of late. 

A corporation, by the terms of its creation, has the same capacity 
to buy and sell that an individual has who is competent to make con- 
tracts. (Reynolds v. Stark Co., 5 Ohio, 205; Hamilton v. Lycoming Ins. 
Co., 5 Penn. Stat. 339.) Every corporation, unless prohibited by 
law, can incur obligations as a borrower of money, to carry on the 
legitimate business for which it is incorporated, although not specially 
authorized to borrow by its charter. (Curtis v. Leavitt, 15 N. Y. 9.) 

355. Limitation of powers. In addition to the powers 
enumerated in the preceding section, and to those expressly 
given in that Title of this Part, under which it is Incorpor- 
ated, no corporation shall possess or exercise any corporate 
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powers, except such as are necessary to the exercise of the 
powers so enumerated and given. 

Powers. See Smith v. Moore (2 Cal. 524). Corporations, with their 
express powers, take, by implication, such powers as are necessary to 
the exercise of those expressly conferred. (New England Fire and 
Marine Ins. Co. v. Robinson, 25 Ind. 536; Barry v. Merchant's ExcJuznge 
Co., 1 Sand. Ch. 280; Madison, etc. Plank Road Co. v. Watertown, etc., 
Plank Road Co., 5 Wis. 173 ; Brady v. Mayor, etc., of Brooklyn, 1 
Barb. 584; Jackson v. Brown, 5 Wend. 590.) Many powers and capa- 
cities are tacitly annexed to a corporation duly created, but they are 
such only as are necessary to carry into effect the purposes for which 
it was formed. The specification of certain powers operates as a 
restraint to such subjects only, and is an implied prohibition of the ex- 
ercise of other and distinct powers. (People v. Utica Ins. Co ., 15 Johns. 
385; Halstead v. Mayor, etc., of N. T., 3 N. Y. 430.) 

356. Banking eocpressly prohibited. No corporation shall 
create or issue bills, notes, or other evidences of debt, upon 
loans or otherwise, for circulation as money. 

See Cal. Const., Art. IV. Sec. 35. The power to issue notes and 
bills for circulation as money is expressly excluded. The right to 
issue them in all other proper cases must be inferred as an incident 
to the express powers or objects of the corporation. (Smith v. Eureka 
Flour Mills Co., 6 Cal. 1.) A corporation may bind itself by note and 
mortgage. (Rowe v. Table Mt. W. Co., 10 Cal. 441; Union Water Co. 
v. Murphy's Flat Fluming Co., 22 Cal. 620.) 

357. Misnomer does not invalidate instrument. The mis- 
nomer of a corporation in any written instrument does not 
invalidate the instrument, if it can be reasonably ascer- 
tained from it what corporation is intended. 

The General Rule in respect to errors in naming a corporation in 
written instruments is that the name must be in substance the true 
name, but need not be identical in every word and syllable. (Mayor, 
etc., of Lynne, 10 Co. 1226.) Transposition of the words composing 
the name is not important if it is evident what is intended. (Chadsey 
v. McCreery, 27 111. 253.) A conveyance by or to a corporation is not 
invalidated by a variation from the precise name of the corporation, if 
the true name can be collected from the instrument or is shown by 
proper averments. (Kentucky Seminary v. Wallace, 15 B. Monr. 35; 
Douglass v. Branch Bank at Mobile, 19 Ala., N. S., 659; Bank of 
Tennessee v. Burke, 1 Caldw. 623.) It is well settled that the omission 
of a part of the name of a corporation, when the name consists of 
several words, if the corporation intended can be identified, will not 
vitiate a grant made to or an act done by such corporation. (People v. 
S. B. Q. M. Co., 39 Cal. 514; Angell & Ames on Corporations, 
.$99; People v. Potter, 35 Cal. 110; First Parish v. Cole, 3 Pick. 232; 
Inhabitants v. String, 5 Hals. 323; Dauphin Turnpike R. Co. v. Meyers, 
j 6 S. & E. 12.) A tax assessed against the "Souhegan Nail, Cotton, 
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and Woolen Factory/' and entered in the tax list as against the "Son- 
hegan Nail, Cotton, and Woolen Corporation," was held valid, it 
appearing that there was no other corporation of that name in the 
town. (Souhegan Nail, etc., Factory v. McOonihe, 7 N. H. 309; People 
v. 8. B. Q. M. Co ., 39 Cal. 514 .) Accuracy is required in stating the 
name of a corporation in criminal proceedings. (Begina v. Bex, 2 
Eng. Eailway Cas. 613. But see People v. Potter, 35 Cal. 110.) 

358. Corporation to organize within one year. If a cor- 
poration does not organize and commence the transaction 
of its business or the construction of its works within one 
year from the date of its incorporation, its corporate powers 
cease. The due incorporation of any company, claiming in 
good faith to be a corporation under this Part, and doing 
business as such, or its right to exercise corporate powers, 
shall not be inquired into, collaterally, in any private suit 
to which such de facto corporation may be a party ; but 
such inquiry may be had at the suit of the State on infor- 
mation of the Attorney-General. 

Existence how questioned. An inquiry as to the right of a com- 
pany to act as a corporation can only be had at the suit of the State, on 
information by the Attorney-General. (BondeU v. Fay, 32 Cal. 354.) 
The irregular or non-performance of acts relating to the organization 
of a corporation can only be investigated in a direct proceeding insti- 
tuted for that purpose, and not in a collateral action. (Spring Valley 
W. Co. v. San Francisco, 22 Cal. 441; McFarland v, Triton Ins. Co., 
4 Denio, 392; Eaton v. Aspinwall, 19 N. Y. 119; Searsburg T. Co. v. 
Colter, 6 Vt. 323; Dunning v. New Albany and Salem B. B. Co., 2 Ind. 
437; Judah v. American Live Stock Ins. Co., 4 Ind. 388.) But as it is 
an indispensable allegation in an action brought by a corporation that 
the plaintiff is a corporation, it results, from the logic of pleading, that 
the opposite party may deny the allegation, in which event the plaintiff 
must prove that it in good faith claims to be a corporation, and is 
doing business as such. (0. <fc V. B. B. Co. v. Plumas County, 37 Cal. 
361.) A court of law or equity has no power to decree a forfeiture of 
the charter or dissolution of a corporation at the suit of an individual, 
unless jurisdiction is given by statute. (Folger v. Columbian Ins. Co., 
98 Mass. 267. See State v. Southern Pacific B. B. Co.. 24 Tex. 80.) 
"A cause of forfeiture cannot be taken advantage of or enforced 
against a corporation collaterally or incidentally, or in any other mode 
than by a direct proceeding for that purpose against the corporation, 
so that it may have an opportunity to answer." (Angell & Ames, 
J 777.) 

The question is discussed as to what is the commencement of cor- 
porate business within one year after filing certificate. (In People v. 
S. & V. B. B. Co., 45 CaL 306.) The non-compliance with a particular 
condition required by the charter, whether for the benefit of an indi- 
vidual or the State, is or may be a cause of forfeiture, although not 
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specially declared to be such by the charter itself. (Attorney-General v. 
Petersburg R. R. Co., 6 Ired. 456.) 

359. Increasing and diminishing capital stock. Every cor- 
poration may increase or diminish its capital stock at a 
meeting called for that purpose by the directors, as follows: 

1. Notice of the time and place of the meeting, stating 
its object and the amount to which it is proposed to increase 
or diminish the capital stock, must be personally served on 
each stockholder resident in the State, at his place of resi- 
dence, if known, and if not known, at the place where the 
principal office of the corporation is situated, and be pub- 
lished in a newspaper published in the county of such prin- 
cipal place of business, once a week, for four weeks suc- 
cessively; 

2. The capital stock must in no case be diminished to an 
amount less than the indebtedness of the corporation, or the 
estimated cost of the works which it may be the purpose of 
the corporation to construct; 

3. At least two thirds of the entire capital stock must be 
represented by the vote in favor of the increase or diminu- 
tion, before it can be effected; 

4. A certificate must be signed by the chairman and sec- 
retary of the meeting, and a majority of the directors, 
showing a compliance with the requirements of this section, 
the amount to which the capital stock has been increased or 
diminished, the amount of stock represented at the meeting, 
and the vote by which the object was accomplished; 

5. The certificate must be filed in the office of the county 
clerk, where the original articles of incorporation were filed, 
and a certified copy thereof in the office of the Secretary of 
State, and thereupon the capital stock shall be so increased 
or diminished; 

6. The written assent of the holders of three fourths of 
the subscribed capital stock shall be as effectual to authorize 
the increase or diminution of the capital stock, as if a meet- 
ing were called and held; and upon such written assent, the 
directors may proceed to make the certificate* herein pro- 
vided for. 

For a form of the certificate, in compliance with this section, see 
Appendix, Form 9. For penalty for fraud in the increase of capital 
stock, see $ 558 Penal Code, in Appendix. 
7 89 



g§360-361 PRIVATE CORPORATIONS. 

360. Acquisition of real property. No corporation shall 
acquire or hold any more real property than may be reason- 
ably necessary for the transaction of its business, or the 
construction of its works, except as otherwise specially pro- 
vided. A corporation may acquire real property, as pro- 
vided in Title VII, Part HI, Code of Civil Procedure, 
when needed for any of the uses and purposes mentioned 
in said Title. 

Amount held. The ownership of property is not essential to the 
existence of a corporation. (Sullivan v. Triunfo 0. & S. M. Co., 39 Cal. 
459.) 

A canal company may purchase more land than the precise quantity 
needed for the thread of the canal, and divide the excess among the 
stockholders, or dispose of it in any other lawful manner. (Spear v. 
Crawford, 14 Wend. 22.) See NichoU v. N. T. & Erie R. R. Co. (12 
N. Y. 121), where it is held that a railroad company whose duration is 
limited, may take a fee in land. The power of acquisition involves 
the power to make the property acquired a benefit. (Reynolds v. Stark 
Co., 5 Ohio, 205; Overmyer v. Williams, 15 Ohio, 26.) This, however, 
does not authorize the acquisition of property for the purpose of spec- 
ulation. (Moss v. Averell, 10 N. Y. 449; Rensselaer dt S. R. R. Co. v. 
Davis, 43 N. Y. 137; Pacific R. R. Co. v. Seely, 45 Mo. 212.) Land 
which a corporation cannot hold in its own came, it cannot hold in 
the name of another; and, when a corporation cannot hold the legal 
title to land, it cannot take a beneficial interest in it. (Coleman v. S. 
R. T. R. Co., 49 Cal. 518.) 

361. Consolidation of Mining Companies — Certificate to be 
filed. It shall be lawful for two or more corporations 
formed, or that may hereafter be formed, under the laws of 
this State, for mining purposes, which own or possess min- 
ing claims or lands adjoining each other, or lying in the 
same vicinity, to consolidate their capital stock, debts, 
property, assets and franchises, in such manner and upon 
such terms as may be agreed upon by the respective boards 
of directors, or trustees of such companies so desiring to 
consolidate their interests; but no such consolidation shall 
take place without the written consent of the stockholders 
representing two thirds of the capital stock of each com- 
pany, and no such consolidation shall, in any way, relieve 
such companies, or the stockholders thereof, from any and 
all just liabilities; and in case of such consolidation, due 
notice of the same shall be given, by advertising foi; one 
month, in at least one newspaper in the county and State 
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where the said mining property is situated, if there be one 
published therein; and also in one newspaper published in 
the county, or city and county, where the principal place 
of business of any of said companies shall be. And when 
the said consolidation is completed, a certificate thereof, 
containing the manner and terms of said consolidation, 
shall be filed in the office of the county clerk of the county 
in which the original certificate of incorporation of any of 
said companies shall be filed, and a copy thereof shall be 
filed in the office of the Secretary of State; such certificate 
shall be signed by a majority of each board of trustees or 
directors of the original companies, and it shall be their 
duty to call, within thirty days after the filing of such cer- 
tificate, and after at least ten days ' public notice, a meeting 
of the stockholders of all of said companies so consolidated, 
to elect a board of trustees or directors for the consolidated 
company, for the year thence next ensuing. The said cer- 
tificate shall also contain all the requirements prescribed 
by section two hundred and ninety of said Civil Code. 

This Act shall apply to all corporations formed under the 
laws of this State, whether formed under the said Civil 
Code, or prior thereto. [In effect March 20, 1876.] 



AKTICLE II. 

RECORDS. 

Section 377. Records — of what, and how kept. 

378. Other records to be kept by corporations for profit, and others. 

377. Records — of what, and how kept. All corporations for 
profit are required to keep a record of all their business 
transactions; a journal of all meetings of their directors, 
members, or stockholders, with the time and place of hold- 
ing the same, whether regular or special; and if special, its 
object, how authorized, and the notice thereof given. The 
record must embrace every act done or ordered to be done; 
who were present, and who absent; and, if requested by 
any director, member, or stockholder, the time shall be 
noted when he entered the meeting, or obtained leave of 
absence therefrom. On a similar request, the ayes and 
noes must be taken on any proposition, and a record thereof 
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made. On similar request, the protest of any director, 
member, or stockholder, to any action or proposed action, 
must be entered in full — all such records to be open to the 
inspection of any director, member, stockholder, or cred- 
itor of the corporation. [See Stats. 1853, pp. 90, 169; 1861, 
p. 607.] 

378. Other records to be kept by corporations for profit, and 
others. In addition to the records required to be kept by 
the preceding section, corporations for profit must keep a 
book, to be known as the " Stock and Transfer Book," in 
which must be kept a record of all stock; the names of the 
stockholders or members, alphabetically arranged; install- 
ments paid or unpaid; assessments levied and paid or un- 
paid; a statement of every alienation, sale, or transfer of 
stock made, the date thereof, and by and to whom; and 
all such other records as the by-laws prescribe. Corpora- 
tions for religious and benevolent purposes must provide 
in their by-laws for such records to be kept as may be 
necessary. Such stock and transfer book must be kept 
open to the inspection of any stockholder, member, or 
creditor. 

Right to examine books. See Sec. 565 Penal Code, in Appendix, 
for penalty for refusing a stockholder or member an inspection of 
books. Of the right of a member to an examination of the books and 
papers, Angell & Ames, $ 681, say: "With respect to the members 
of a corporation, the books of the company are public books; they 
are common evidence, which must of necessity be kept in some one 
hand, and then each individual possessing a legal interest in them has 
a right to inspect and to use them as evidence of his rights. The 
Board of Directors of a bank have no authority to pass a resolution 
excluding one of the members from an inspection of its books, 
although they believe him to be hostile to the interests of the institu- 
tion. A stockholder in any joint-stock corporation is entitled, during 
the usual hours of business, not only to inspect the books in which 
the transfers of stock are registered but the books containing the 
names of the stockholders." (1 Redfield on Railways, 216; People v. 
Throop, 12 Wend. 183; People v. Onderdonk, 1 How. Pr. 247.) 
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ARTICLE in. 

EXAMINATION OP CORPORATIONS, ETC. 

Section 382. Examination into affairs of corporation, how made by officers 

of State. 

383 . Examination made by the Legislature. 

384. Chapter and Article may be repealed. 

382. Examination into affairs of corporation, how made by 
officers of State. The Attorney-General or District Attorney, 
whenever and as often as required by the Governor, must 
examine into the affairs and condition of any corporation in 
this State, and report such examination, in writing, together 
with a detailed statement of facts, to the Governor, who 
must lay the same before the Legislature; and for that pur- 
pose the Attorney-General or District Attorney may admin- 
ister all necessary oaths to the directors and officers of any 
corporation, and may examine them on oath in relation to 
the affairs and condition thereof, and may examine the 
books, papers, and documents belonging to such corpora- 
tion, or appertaining to its affairs and condition. 

[This Article was from the Stats. 1850, p. 350, Sees. 29, 30.] 

This section clearly and unmistakably evinces the policy of the State 
to treat corporations as Us creatures, subject to its control and super- 
vision; as having received a grant of its privileges from the sovereign 
power, to whom it is held responsible for the proper use of these 
privileges. 

383. Examination made by the Legislature. The Legisla- 
ture, or either branch thereof, may examine into the affairs 
and condition of any corporation in this State at all times; 
and, for that purpose, any committee appointed by the Legis- 
lature, or either branch thereof, may administer all neces- 
sary oaths to the directors, officers, and stockholders of such 
corporation; and may examine them on oath in relation to 
the affairs and condition thereof; and may examine the safes, 
books, papers and documents belonging to such corporation, 
or pertaining to its affairs and condition; and compel the 
production of all keys, books, papers, and documents by 
summary process, to be issued on application to any court 
of record or any judge thereof, under such rules and regu- 
lations as the Court may prescribe. 
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384. Chapter and Article may he repealed. The Legisla- 
ture may, at any time, amend or repeal this Part, or any 
Title, Chapter, Article, or Section thereof, and dissolve all 
corporations created thereunder; but such amendment or 
repeal does not, nor does the dissolution of any such cor- 
poration, take away or impair any remedy given against any 
such corporation, its stockholders, or officers, for any lia- 
bility which has been previously incurred. 

See Introduction, as to the nature and effect of this provision. 



ARTICLE IV, 

JUDGMENT AGAINST AND SALE OP COBPORATE PROPERTY. 

Section 388. Franchise of a corporation receiving tolls, to be sold tinder 

execution. 

389. Purchaser to transact business of corporation, 

390. Purchaser may recover penalties, etc. 

391 . Corporation to retain powers after sale. 

392. Redemption of franchise. 

393. Sale under execution, where. 

388. Franchise of a corporation receiving tolls, to be sold under 
execution. For the satisfaction of any judgment against a 
corporation authorized to receive tolls, its franchise and all 
the rights and privileges thereof, may be levied upon and sold 
under execution, in the same manner and with like effect as 
any other property. 

Franchise, nature of. Chitty defines a franchise to be a "royal 
privilege, or branch of the royal prerogative, subsisting in the hands 
of a subject, by grant from the king." (Chitty on Prerog. 119; 2 Bl. 
Com. 37.) Franchises are special privileges conferred by government 
on individuals, which do not belong to the citizens of a country gen- 
erally, by common right. The persons to whom such privileges are 
granted, hold them in personal trust, and, therefore, they cannot be 
transferred by forced sale, nor by voluntary assignment, unless by 
permission of the government, and even then if a special mode of 
transfer is pointed out, that mode must be followed. ( Wood v. Truckee 
T. P. Co., 24 Cal. 486; Munroe v. Thomas, 5 Cal. 470; Thomas v. 
Armstrong, 7 Cal. 286; Bank of Augusta v. Bark, 13 Pet. 519.) 

Cannot be sold generally. The decisions, on the whole, main- 
tain that the franchise of a corporation cannot be levied on and sold 
under execution. {Ammant v. New Alexandria T. R. Co., 13 S. & B. 
210; Que v. Tide Water Canal Co., 24 How. 257; Stewart v. Jones, 40 
Mo. 140. ) Where power is given by statute to sell the franchise of a 
plank road on execution, the sale can only be made in the mode pointed 
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out by the statute; and the acquiescence of the stockholders in the 
purchaser's taking possession, and their payment to him of tolls, and 
the expenditure by him of moneys in repairing the road, with their 
knowledge, will not render an illegal sale valid. {James v. Fontiac P. 
R. Co., 8 Mich. 91.) 

The sale of property, under a judgment recovered against the indi- 
vidual members in an action to which the company was not a party, 
passes no title. (Bracia v. Nelson, 42 Cal. 107.) 

By the amendment of 1873-4, only the franchises of corporations 
receiving tolls can be levied on and sold under execution. 

389. Purchaser to transact business of corporation. The 
purchaser at the sale must receive a certificate of purchase 
of the franchise, and be immediately let into the possession 
of all property necessary for the exercise of the powers and 
the receipt of the proceeds thereof, and must thereafter 
conduct the business of such corporation, with all its 
powers and privileges, and subject to all its liabilities, until 
the redemption of the same, as hereinafter provided. 

390. Purchaser may recover penalties, etc. The purchaser 
or his assignee is entitled to recover any penalties imposed 
by law and recoverable by the corporation for an injury to 
the franchise or property thereof, or for any damages or 
other cause, occurring during the time he holds the same; 
and may use the name of the corporation for the purpose of 
any action necessary to recover the same. A recovery for 
damages, or any penalties, thus had, is a bar to any subse- 
quent action by or on behalf of the corporation for the 
same. 

391. Corporation to retain powers after sale. The corpora- 
tion whose franchise is sold, as in this Article provided, in 
all other respects retains the same powers, is bound to the 
discharge of the same duties, and is liable to the same pen- 
alties and forfeitures, as before such sale. 

392. Redemption of franchise. The corporation may, at any 
time within one year after such sale, redeem the franchise, 
by paying or tendering to the purchaser thereof the sum paid 
therefor, with ten per cent, interest thereon, but without 
any allowance for the toll which he may in the meantime 
have received; and upon such payment or tender, the fran- 
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chise, and all the rights and privileges thereof, revert and 
belong to the corporation, as if no suxsh sale had been made. 

393. Sale, under eoceciUion, where. The sale of any fran- 
chise under execution must be made in the county in which 
the corporation has its principal place of business, or in 
which the property, or some portion thereof, upon which 
the taxes are paid, is situated. 



CHAPTEE IV. 

EXTENSION AND DISSOLUTION OP CORPORATIONS. 

Section 399. Proceedings to disincorporate. 

400. On dissolution, directors to be trustees for creditors. 

401. May extend term of existence — Certificate to be filed. 

402. Repealed. 

403. Title I. to apply to all corporations, with certain exceptions. 

399. Proceedings to disincorporate. The dissolution of 
corporations is provided for : 

1. If involuntary — in Chapter V of Title X, Part II of 
the Code of Civil Procedure; 

fc. If voluntary— in Title VI, Part III of the Code of 
Civil Procedure. 

Involuntary Dissolution. The sections of the Code of Civil Pro- 
cedure to which this section has reference, are: 

Sec. 803. '* An action may be brought by the Attorney-General, in 
the name of the people of this State, upon his own information, or 
upon the complaint of a private party, against any person who usurps, 
intrudes into, or unlawfully holds or exercises any public office, civil 
or military, or any franchise within this State. And the Attorney-Gen- 
eral must bring the action whenever he has reason to believe that any 
such office or franchise has been usurped, intruded into, or unlaw- 
fully held or exercised by any person, or when he is directed to do 
so by the governor." 

Seo. 805. " In every such action, judgment may be rendered upon 
the right of the defendant, and also upon the right of the party so 
alleged to be entitled, or only upon the right of the defendant, as 
justice may require." 

Sec. 809. " When a defendant against whom such action has been 
brought, is adjudged guilty of usurping or intruding into, or unlaw- 
fully holding any office, franchise, or privilege, judgment must be 
rendered that such defendant be excluded from the office, franchise, 
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or privilege, and that he pay the costs of the action. The court may, 
also, in its discretion, impose upon the defendant a fine not exceeding 
five thousand dollars, which fine, when collected, must be paid into 
the treasury of the State." 

Sec. 810. " When the action is brought upon the information or 
application of a private party, the Attorney-General may require such 
party to enter into an undertaking, with sureties to be approved by 
the Attorney-General, conditioned that such party, or the sureties, 
will pay any judgment for costs or damages recovered against the 
plaintiff, and all the costs and expenses incurred in the prosecution of 
the action." 

Voluntary Dissolution. Sec. 1227. "A corporation may be dis- 
solved by the countv judge of the county where its office or principal 
place of business is situated, upon its voluntary application for that 
purpose." 

Seo. 1228. "The application must be in writing, and must set 
forth: 1. That at a meeting of the stockholders or members called for 
that purpose, the dissolution of the corporation was resolved upon by 
a two- third vote of all the stockholders or members; 2. That all 
claims and demands against the corporation have been satisfied and 
discharged.' ' . 

Sec. 1229. "The application must be signed by a majority of the 
board of trustees, directors, or other officers having the management 
of the affairs of the corporation, and must be verified in the same 
manner as a complaint in a civil action." 

Sec. 1230. " If the judge is satisfied that the application is in con- 
formity with this title, he must order it to be filed with the clerk, and 
that the clerk give not less than thirty days' nor more than fifty days' 
notice of the application, by publication in some newspaper published 
in the county, and if there are none such, then by advertisements 
posted up in three of the principal public places in the county." 

Sec. 1231. "At any time before the expiration of the time of publi- 
cation, any person may file his objections to the application." 

Sec. 1232. "After the time of publication has expired, the judge 
may, upon five days' notice to the persons who have filed objections, 
or without further notice, if no objections have been filed, proceed to 
hear and determine the application; and if all the statements therein 
made are shown to be true, he must declare the corporation dis- 
solved." 

Sec. 1233. "The application, notices and proof of publication, ob- 
jections (if any), and declaration of dissolution, constitute the judg- 
ment roll, and from the judgment an appeal may be taken, as from 
judgments of the county courts." 

When a method of dissolution is prescribed by t statute, that method 
must be followed. {People v. President, etc., of College of California, 38 
Cal.166.) 

400. On dissolution, Diectors to be Trustees for Creditors. 
Unless other persons are appointed by the Court, the 
directors or managers of the affairs of such corporation, at 
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the time of its dissolution, are trustees of the creditors 
and stockholders or members of the corporation dissolved, 
and have full power to settle the affairs of the corporation. 

Former rule. At common law, upon the civil death of a corpora- 
tion, its real estate reverts to the grantor. (1 Bl. Com. 484; 2 Eyd. on 
Corp. 516; 2 Kent Com. 307; Enight v. Wells, 1 Lut. 519; Stale Bank 
v. State, 1 Blackf. 267 ; Bingham v. Weiderwax, 1 Comst. 509.) The 
personal property vests in the State, and the debts to and from it are 
extinguished. (Rex v. Passamore, 3 T. R. 241; Bank of Miss. v. Wrenn, 
3 S. & M. 791; Miami Ex. Co. v. Gano, 13 Ohio, 269; White v. Camp- . 
bell, 5 Humph. 38.) The authors of Angell & Ames on Corporations 
(Sec. 779 a) say of the common law rule that "it has in fact become 
obsolete and odious;" and "practically it has never been applied in 
England to insolvent or dissolved moneyed corporations; and in this 
country its unjust operation upon the rights of both creditors and 
stockholders of this class of corporations is almost invariably arrested 
by general or special statutes." 

Present rule. The rights of creditors are, in most cases, sufficiently 
protected by the equity rule, which is now generally established in 
this country, that the funds of a corporation are held in trust for 
creditors, so that in case of dissolution they can be followed in the 
hands of all save bona fide purchasers, without notice. ( Wood v. Dum- 
mer, 3 Mason, 308 ; Curran v. State, 15 How. 304 ; Lam v. Robertson, 6 
Wall. 277; Read v. Frankfort Bank, 23 Me. 318; Natlrnn v. Whittock, 
9 Paige, 151; Eightower v. Thornton, 8 Ga. 486; Nevitt v. Bank of Port 
Gibson, 6 S. & M. 573; State v. Bailey, 16 Ind* 46; Adler v. Milwaukee, 
etc., Co., 13 Wis. 57.) 

Quite generally statutes provide for the continuance of the corpo- 
ration, in a qualified manner, for the purpose of settling its affairs after 
the dissolution has taken place, or fix the liabilities on stockholders, 
or in some way provide for the protection of creditors or others. 
(Pomeroy v. Bank, 1 Wall. 23 ; Franklin Bank v. Cooper, 36 Me. 179; 
Blake v. P. & C. R. R. Co., 39 N. H. 435; Grew v. Breed, 10 Met. 569; 
Stetson v. City Bank, 12 Ohio St. 577; Eerron v. Vance, 17 Ind. 595.) 

401. May extend term of existence. Every corporation 
formed for a period less than fifty years, may, at any time 
prior to the expiration of the term of its corporate exist- 
ence, extend such term to a period not exceeding fifty years 
from its formation. Such extension may be made at any 
meeting of the stockholders or members, called by the di- 
rectors expressly for considering the subject, if voted by 
stockholders representing two thirds of the capital stock; or 
by two thirds of the members; or may be made upon the 
written assent of that number of stockholders or members. 
A certificate of the proceedings of the meeting upon such 
vote, or upon such assent, shall be signed by the chairman 

98 



TERM OF EXISTENCE. g §401-403 

and secretary of the meeting, and a majority of the direc- 
tors, and be filed in the office of the county clerk, where the 
original articles of incorporation were filed, and a certified 
copy thereof in the office of the Secretary of State, and 
thereupon the term of the corporation shall be extended for 
the specified period. 

402. Bepealed. (Amendments 1873-4.) 

403. Tide I to apply to all Corporations, with certain eoceep- 
tions. The provisions of this Title are applicable to every 
corporation, unless such corporation is excepted from its 
operation, or unless a special provision is made in relation 
thereto, inconsistent with some provision in this Title, in 
which case the special provision prevails. 

An Act in relation to Foreign Corporations. 
Approved April 1st, 1872. 

Section 1. Every corporation heretofore created by the 
laws of any other State, and doing business in this State, 
shall, within one hundred and twenty days after the passage 
of this Act, and any corporation hereafter created and doing 
business in this State, within sixty days from the time of 
commencing to do business in this State, designate some 
person residing in the county in which the principal place 
of business of said corporation in this State is, upon whom 
process issued by authority of or under any law of this 
State may be served, and within the time aforesaid shall file 
such designation in the office of the Secretary of State; and 
a copy of such designation, duly certified by said officer, 
shall be evidence of such appointment; and it shall be law- 
ful to serve on such person so designated any process issued 
as aforesaid. Such service shall be made on such person 
in such manner as shall be prescribed in case of service re- 
quired to be made on foreign corporations, and such service 
shall be deemed to be a valid service thereof. 

Sec. 2. Every corporation created by the laws of any 
other State, which shall fail to comply with the provisions 
of the first section of this statute, shall be denied the ben- 
efit of the statutes of this State limiting the time for the 
commencement of civil actions. 

Sec. 3. Every corporation created by the laws of any 
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other State, which shall comply with the provisions of the 
first section of this statute, shall be entitled to the benefit 
of the statutes of this State, limiting the time for the com- 
mencement of civil actions. 



TITLE II. 

INSURANCE CORPORATIONS. 

Chaptee I. GENERAL PROVISIONS. 

II. FIRE AND MARINE INSURANCE CORPORATIONS. 
III. MUTUAL LIFE, HEALTH, AND ACCIDENT INSUR- 
ANCE CORPORATIONS. 

CHAPTEE I. 

GENERAL PROVISIONS. 

Section 414. Subscriptions to capital stock opened, and how collected. 

415. Purchase and conveyance of real estate. 

416. Policies, how issued and by whom signed. 

417. Dividends, of what, and when declared. 

418. Directors liable for loss on insurance in certain cases. 

419. Capital to be at least two hundred thousand dollars. 

414. Subscriptions to Capital Stock opened, and how col- 
lected. After the Secretary of State issues the certificate of 
incorporation, as provided in Article I, Chapter I, Title I, 
of this Part, the directors named in the articles of incor- 
poration mnst proceed in the manner specified, or in their 
by-laws; or if none, then in such manner as they may by 
order adopt, to open books of subscription to the capital 
stock then unsubscribed, and to secure subscriptions to the 
full amount of the fixed capital; to levy assessments and in- 
stallments thereon, and to collect the same, as in Chapter 
II of Title I provided. 

For penalty for violations of, see $ 557 Penal Code, in Appendix. 

415. Purchase and Conveyance of Beal Estate. No insur- 
ance corporation must purchase, hold, or convey real estate, 
except as hereinafter set forth, to wit : 
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1. Such as is requisite for its accommodation in the con- 
venient transaction of its business, not exceeding in value 
one hundred and fifty thousand dollars; 

2. Such as is conveyed to it, or to any person for it, by 
way of mortgage, or in trust, or otherwise, to secure or pro- 
vide for the payment of loans previously contracted, or for 
moneys due; 

3. Such as is purchased at sales upon deeds of trust, or 
judgments obtained or made for such loans or debts; 

4. Such as is conveyed to it in satisfaction of debts pre- 
viously contracted in the course of its dealings. 

All such real estate so acquired, which is not requisite 
for the accommodation of such corporation in the transac- 
tion of its business, must be sold and disposed of within 
five years after such corporation acquired title to the same. 
No such real estate must be held for a longer period than five 
years, unless the corporation first procures a certificate from 
the insurance commissioner, that the interest of the cor- 
poration will suffer materially by a forced sale of such real 
estate, in which event the time for the sale may be extended 
to such time as the insurance commissioner directs in the 
certificate. 

Power to acquire Lands. In section 360 there is a general pro- 
vision as to the amount of land a corporation can hold. In this 
section, the amount is specifically determined as far as insurance 
companies are concerned. The power to acquire lands is unlimited, 
unless restricted by express law. (Page v. Eeineberg, 40 Vt. 81 ; Cen- 
tral Gold M. Co. v. Piatt, 3 Daly, 263.) Corporations cannot hold 
real estate beyond the authority conferred by their charter. (Steam- 
boat Co. v. McCutcheon, 13 Penn. St. 15; Biley v. Bochester City, 9 N. 
T. 64; Downing v. Marshall, 23 N. Y. 66; Parish Ch. v. Cole, 3 Pick. 
232.) 

Power to Dispose. Independent of positive law, all corporations 
have the absolute jus disponendi of lands and chattels, neither limited 
as to objects, nor circumscribed as to quantity. (2 Kent, 12 ed. 355; 
Barry v. Merchants 1 Exch. Co., 1 Sandf. Ch. 280; Burton's Appeal, 57 
Penn. St. 213; Sherwood v. American Bible Society, 1 Keyes, 561; 
Miners* Bitch Co. v. Zellerbach, 37 Cal. 543.) 

416. Policies, how issued, and by whom signed. All policies 
made by insurance corporations must be subscribed by the 
president or vice-president, or in case of the death, absence, 
or disability of those officers, by any two of the directors, 
and countersigned by the secretary of the corporation. . 
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All such policies are as binding and obligatory upon the 
corporation as if executed over the corporate seal. 

Contract, how executed. It cannot be understood that this section 
precludes a duly qualified agent of a corporation from making a con- 
tract with a party for insurance, on which a party can sue as on a 
policy. Thus it is held that, notwithstanding that the charter of an 
insurance company provides that every agreement in execution of the 
powers of the company shall be in writing, signed by specified officers 
of the company, etc., a parol agreement by the president, secretary, 
or other general agent of the company, that a policy shall be issued 
on specified terms, is binding upon the company, and may be enforced 
specifically by a court of equity. And to avoid circuity of action, the 
court may enter a decree directly, upon proof of such contract and a 
loss under it, for the amount of the insurance for which the company 
ought to have delivered their policy properly executed. ( Constant v, 
Alleghany Ins. Co., 1 Am. Law Beg., N. S. 113; Sanborn v. Ins. Co., 
16 Gray, 448. See First Baptist Church v. Brooklyn Fire Ins. Co., 19 
N. Y. 305.) As the Code in this instance expressly points out the 
mode of executing a policy as a contract, it must be strictly complied 
with in order to bind the company. So, if a person accept a policy 
not executed in the manner prescribed, it would follow he could not 
recover on the policy as the contract. He should inform himself of the 
mode which the law prescribes before accepting the policy as the con- 
tract between him and the corporation. Thus it is stated in Angell & 
Ames, $ 291, "The act of incorporation is an enabling act; it gives the 
body corporate all the power it possesses; it enables it to contract, and 
when it prescribes the mode of contracting that mode must be 
observed, or the instrument no more creates a contract than if the 
body had never been incorporated." {Head v. Providence Ins. Co., 2 
Cranch, 127; Dawes v. North River Ins. Co., 7 Cow. 462.) An oral 
promise by the president of an insurance company to make a policy 
of insurance is a contract binding on the company and a court of 
equity will compel its specific performance. (Commercial Mut. Marine 
Ins. Co. v. Union Mut. Ins. Co., 19 How. (U. S.) 318; New England, 
etc., Ins. Co. v. Robinson, 25 Ind. 536.) An agreement to insure, 
founded on a consideration, may be valid and will be enforced although 
no formal policy was issued. {American Horse Ins. Co. v. Patterson, 28 
Ind. 17.) As to the essential ingredients of a contract of insurance, 
see First Baptist Church v. Brooklyn Ins. Co., 28 N. Y. 153. 

The same person cannot act as agent for two corporations in making 
a contract between them, such as a contract by one corporation reinsur- 
ing another. A contract so made cannot be enforced. (New York 
Central Ins. Co. v. National Prot. Ins. Co., 14 N. Y. 85; Utica Ins. Co. 
v. Toledo ins. Co., 17 Barb. 132.) Nor can a sub-agent of an insur- 
ance company issue a policy or make an agreement on the part of the 
company to issue a policy to himself. (Bentty v. Columbia Ins. Co., 17 
N. Y. 42.) 

Necessity of a writing. The Code, $ 2586, defines a policy thus : 
"The written instrument, in which a contract of insurance is set forth, 
is called a policy of insurance ." A contract for insurance to be valid 

102 



INSURANCE CORPORATIONS. g §416-419 

need not be in writing. The Code requires that "an agreement that 
by its terms cannot be fully performed within one year" must be in 
writing, ($ 1624.) But this has been construed to mean, in a similar 
statute, as applicable only to contracts which cannot possibly be ex- 
ecuted within a year, under any contingency. (Dresser v. Dresser, 35 
Barb. 573.) So it has been held in New York that there is no distinc- 
tion, upon general principles, between a contract of insurance made 
by a corporation and one made by a natural person, in respect to the 
necessity of reducing it to writing. Unless there are restrictive words 
in the charter, an agreement to insure may be made by a corporation 
by parol. Such an agreement is not within the statute of frauds. 
(First Baptist Church v. Brooklyn Fire Ins. Co. 19 N. Y. 305. ) 

417. Dividends, of what, and when declared. The directors 
of every insurance corporation, at such times as their by- 
laws provide, must make, declare, and pay to the stock- 
holders dividends of so much of the net profits of the cor- 
porate business and interest on capital invested as to them 
appears advisable; but the moneys received and notes taken 
for premium on risks which are undetermined and outstand- 
ing at the time of making the dividend, must not be treated 
as profits, nor divided, except as provided in Chapter H. of 
this Title. [See Stats. 1865-6, p. 748, g 21.] 

As to what are "profits" generally, see note to $309. And see, 
specially, as to certain insurance companies, $ 429. 

The unearned premiums, received by an insurance company in ad- 
vance upon policies of insurance, are not surplus profits, which the 
directors are authorized to distribute as dividends, but are the ordinary 
means, or primary fund, out of which the losses upon the policies are 
to be paid. (Scott v. Eagle Ins. Co., 7 Paige, 198.) 

418. Directors liable for loss on insurance in certain cases. 
If any insurance corporation is under liabilities for losses 
to an amount equal to its capital stock, and the president 
or directors, after knowing the same, make any new or fur- 
ther insurance, the estates of all who make such insurance, 
or assent thereto, are severally and jointly liable for the 
amount of any loss which takes place under such insurance. 
[See Stats. 1865-6, p. 743, § 13.] 

419. Capital must be at least two hundred thousand dollars. 
No company, corporation, or association, except mutual life, 
health, and accident corporations, shall hereafter be formed 
or organized, under the laws of this State, for the transac- 
tion of business in any kind of insurance, except on live 
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stock, without a subscribed capital equal to at least two 
hundred thousand dollars in United States gold coin; 
twenty-five per cent, whereof must be paid in previous to the 
issuance of any policy, and the residue by monthly or quar- 
terly installments, within twelve months from the day of 
filing the certificate of incorporation. No individual, or 
person, or corporation, organized under the laws of any 
other State or country as a stock company, must transact 
any kind of insurance business in this State, except on live 
stock, unless such person or corporation has a paid up cap- 
ital stock equal to at least two hundred thousand dollars, in 
United States gold coin, and has available cash assets, ex- 
clusive of stock notes, equal to two hundred thousand dol- 
lars in such gold coin, over and above all liabilities for 
losses, reported expenses, taxes, and reinsurance of all out- 
standing risks, as provided in section six hundred and two 
of the Political Code of this State. Nor must any individ- 
ual, or person, as agent of any person or corporation, or- 
ganized under the laws of any other State or country, as a 
mutual insurance company, transact any kind of insurance 
business in this State, except on live stock, unless such per- 
son or corporation possess available cash assets equal to at 
least two hundred thousand dollars in United States gold 
coin, over and above all liabilities for losses reported, ex- 
penses, taxes, and reinsurance of all outstanding risks, as 
provided in. section six hundred and two of the Political 
Code of this State. 

Sec. 602 of the Political Code reads : " Whenever the liabilities of any 
person engaged in the insurance business, for losses reported, ex- 
penses, taxes, and reinsurance of all outstanding risks, estimated at 
fifty per cent, of the premiums received on fire risks and marine time 
risks, at the full premiums on all other marine risks, and at rates for 
life risks based upon the rate of mortality as established by the Amer- 
ican Experience Life Table, and the rate of interest assumed to be four 
and a half per cent, per annum, and such rates for acoidental and 
other kinds of insurance as are generally accepted by the Superin- 
tendent of the Insurance Department of the State of New York, would 
impair his capital stock already paid in to an extent exceeding twenty 
per cent., such person is insolvent." 
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CHAPTEE H. 

FIRE AND MARINE INSURANCE CORPORATIONS. 

Section 424. Payment of subscriptions. Capital to be all paid in twelve 

months. 

425. Certificate of capital stock paid up to be filed, and when. 

426. Property which may be insured. 

427. Funds maybe invested, how. 

428. Risk, limitation of. 

429. Amounts to be reserved before making dividends. 

430. Amounts to be reserved by companies with less than two hun- 

dred thousand dollars capital. 

424. Payment of Subscriptions — Capital to be all paid in 
twelve months. The entire capital stock of every fire or 
marine insurance corporation must be paid up in cash 
within twelve months from the filing of the articles of incor- 
poration, and no policy of insurance must be issued or 
risk taken until twenty-five per cent, of the whole capital 
stock is paid up. 

425. Certificate of Capital Stock paid up to be filed, and 
when. The president and a majority of the directors must, 
within thirty days after the payment of the twenty-five per 
cent, of the capital stock, and also within thirty days after 
the payment of thp last installment or assessment of the 
capital stock limited and fixed, prepare, subscribe, and 
swear to a certificate setting forth the amount of the fixed 
capital, and the amount thereof paid up at the times re- 
spectively in this section named, and file the same in the 
office of the county clerk of the county where the principal 
place of business of the corporation is located, and a dupli- 
cate thereof, similarly executed, with the insurance com- 
missioner. 

426. Property which may be insured. Every corporation 
formed for fire or marine insurance, or both, may make in- 
surance on all insurable interests within the scope of its 
articles of incorporation, and may cause itself to be rein- 
sured. 
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The Code, J 2546, defines what an " insurable interest" is. " Every 
interest in property, or any relation thereto, or liability in respect 
thereof of such a nature, that a contemplated peril might directly 
damnify the insured, is an insurable interest." (See 1 Phil. Ins., 
$$ 172-378, as to what are insurable interests.) It is essential to 
every contract of insurance that the insured has an interest at risk. 
If he has no interest, or if his interest is not at risk, he can be liable 
to no loss, and accordingly, there is nothing against which the in- 
surer can agree to indemnify him. (Sweeney v. Franklin F. Ins, Co., 
20 Penn. St. 337.) An insurance company, authorized by its charter 
to insure against loss by fire simply, has no power to pass a by-law 
• ' that the company will be liable for losses on property burned or 
damaged by lightning." (Andrews v. Union Mutual F. Ins. Co. 37 Me. 
256.) 

427. Funds may be invested, how. Every fire and marine 
insurance corporation may, by its Board of Directors, or as 
the by-laws direct^ invest its funds in loans upon real or 
personal property, or in the purchase of stocks, bonds, or 
other securities; but no loan must be made on the stock of 
the corporation, or on the notes or obligations of any of its 
stockholders. 

The words "or on the notes or obligations of any of its stock- 
holders," were added by the amendment of 1873-4. In a late work, 
it is stated: "There is a great difference between dealing in the shares 
of other companies and in its own. The former is ordinary business, 
attended only with the usual risks of ordinary transactions, but the 
latter tends inevitably to breaches of their duty, on the part of the 
directors, and to fraud and rigging the market, on the part of the corpo- 
ration itself. Consequently, a corporation, to possess such a power, 
must have it conferred by the plainest and most explicit language in 
its constating instruments." (Green's Brice's Ultra Fires, p. 98.) An 
insurance company restricted by charter from discounting notes, 
though authorized to take and hold securities bona fide pledged to them 
to secure debts due to them, cannot lend money on the hypothecation of 
stock, and the taking of a note as collateral security for the payment 
of the loan. (North River Ins. Co. v. Lawrence, 3 Wend. 482.) 

428. Bisk, limitation of. Fire and marine insurance cor- 
porations must never take, on any one risk, whether it is a 
marine insurance or an insurance against fire, a sum ex- 
ceeding one tenth part of their capital actually paid in and 
intact at the time of taking such risk, without reinsuring 
the excess above one tenth. 

Taking a greater amount. If a corporation voluntarily, and with- 
out fraud or misrepresentation, insure for a sum beyond that allowed 
by law, the policy is not thereby rendered void. ( Williams v. JV. E. 
Mutual F. Ins. Co., 31 Me. 219; FuUer v. Boston Mut. F. Ins. Co., 4 
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Met. 206; Eoxie v. Providence, etc., Ins. Co., 6 R. I. 517.) An act of a 
corporation entirely foreign to the purposes of its institution, is void 
from want of power ; but an act relating to the subjects within its powers, 
though it should exceed those powers, is not void, though it might be 
a ground for the resumption of the franchise by the State. (Hdynes ▼. 
Covington, 13 Sm. & M. 408.) 

429. Amounts to be reserved before Making Dividends. No 
corporation transacting fire or marine insurance business, 
under the laws of this State, must make any dividends, ex- 
cept from profits remaining on hand after retaining, unim- 
paired : 

1. The entire subscribed capital stock; 

2. All the premiums received or receivable on outstand- 
ing marine or inland risks, except marine time risks; 

3. A fund equal to one half of the amount of all pre- 
miums on fire risks and marine time^ risks, not terminated 
at the time of making such dividend; 

4. A sum sufficient to pay all losses reported or in course 
of settlement, and all liabilities for expenses and taxes. 

The Court, at the suit of a stockholder in a moneyed corporation, 
will restrain the payment of a dividend, when the directors are about 
to misapply the funds of the corporation in paying such dividend, 
there being, in fact, no money earned for such purpose. (Carpenter v. 
N. T. & N. H. B. B. Co., 5 Abb. Pr., 277.) 

430. Amounts to be reserved by companies with less than two 
hundred thousand dollars capital. No fire or marine insur- 
ance corporation, with a subscribed capital of less than two 
hundred thousand dollars, must declare any dividends, ex- 
cept from profits remaining on hand after reserving : 

1. A sum necessary to form, with the subscribed capital 
stock, the aggregate sum of two hundred thousand dollars; 

2. All the premiums received or receivable on outstand- 
ing marine or inland risks, except marine time risks ; 

3. A fund equal to one half the amount of all premiums 
on fire risks and marine time risks not terminated at the 
time of making such dividend; 

4. A sum sufficient to pay all losses reported or in course 
of settlement, and all liabilities for expenses and taxes. 
[See note to Sec. 429. See Act April 1, 1876, in the Ap- 
pendix, conferring certain powers upon corporations organ- 
ized for the purpose of discovering and preventing fires, 
and of saving property and human life from conflagration.] 
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CHAPTEE III. 

MUTUAL LIFE, HEALTH, AND ACCIDENT INSUBANCE 

COBPORATIONS. 

Section 437. Capital Stock. Guarantee Fund. 

438. Of what Guarantee Fund shall consist. 

439. What constitutes, and deficiency in fixed capital. 

440. Declaration of fixed capital to be filed. 

441. Guarantee notes, and interest, how disposed of. 

442. Insured to be entitled to vote, when. 

443. Number of directors may be altered, how. 

444. May invest, in what securities. 

445. Limitations to the holding of stock, and in other particulars, 

may be provided for in by-laws. 

446. Premiums, how payable. 

447. Corporations to furnish Insurance Commissioner with valua- 

tion of policies outstanding, when. How estimated. 

448. No stamp required on accident insurance contract. 

449 . Valuation of policies, retaliatory provision. 

450. Policy to contain what evidence. Penalty. 

451 . Payment and cancellation of policy. 

437. Capitol Stock. Guarantee Fund. Every corporation 
formed for the purpose of mutual insurance on the lives or 
health of persons, or against accidents to persons, for life 
or any fixed period of time, or to purchase and sell annui- 
ties, must have a capital stock of not less than one hundred 
thousand dollars. It must not make any insurance upon any 
risk or transact any other business as a corporation until its 
capital stock is fully paid up in cash, nor until it has also 
obtained a fund, to be known as a c 'Guarantee Fund, " of not 
less than two hundred and fifty thousand dollars, as is here- 
inafter provided. If more than the requisite amount is sub- 
scribed, the stock must be distributed pro rata among the 
subscribers. Any subscription may be rejected by the 
Board of Directors, or the committee thereof, either as to 
the whole or any part thereof, and must be, so far as re- 
jected, without effect. 

438. Of what Guarantee Fund shall consist. The guar- 
antee fund mentioned in the preceding section must consist 
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of the promissory notes of solvent parties, approved by the 
Board of Directors and by each other, payable to the cor- 
poration or its order, and at such times, in such modes, 
and in such sum, with or without interest, and conformable 
in all other respects to such requirements as the Board 
of Directors prescribe; but the amount of the notes 
given by any one person must not exceed in the whole the 
sum of five thousand dollars, exclusive of interest. Such 
notes must be payable absolutely and at the option of the 
corporation; they must be negotiable, and maybe indorsed 
and transferred, or converted into cash, or otherwise dealt 
with by the corporation, at its discretion, without reference 
to any contingency of losses or expenses. Such notes, or 
the proceeds thereof, must remain with the corporation as 
a fund for the better security of persons dealing with it, 
and constitute the assets of the corporation, liable for all 
its debts, obligations, and indebtedness, next after its assets 
from premiums and other sources, exclusive of capital 
stock, until the net earnings, over and above its expenses, 
losses, and liabilities, shall have accumulated in cash, or 
securities in which the net earnings have been invested, to 
a sum which, with the capital stock, is equal to the aggre- 
gate of the original amounts of the guarantee fund and of 
the capital stock. 

There are two conditions precedent before these corporations can 
lawfully exercise their powers: 1. There must be a capital of one 
hundred thousand dollars, paid up in cash. 2. There must also be a 
guarantee fund, subscribed in the manner indicated in this section. 
The section provides that the notes constituting the guarantee fund 
"must be payable absolutely and at the option of the corporation, " 
and then that "they must be negotiable." It would be difficult to 
make them negotiable if they were not "payable absolutely," and at 
the option of the payee ; this must be inherent in aU negotiable 
paper. 

439. What constitutes, and deficiency in } Fixed Capital. The 
sum accumulated, as provided in the preceding section, to- 
gether with the capital stock, shall become and remain the 
fixed capital of the corporation, not subject to division 
among the stockholders or parties dealing with it, or to be 
expended in any manner otherwise than may be required in 
payment of the corporation's debts and actual expenses, 
until the business of the corporation is closed, its debts 

109 



§§439-441 PBIVATE CORPOEATIONS. 

paid, and its outstanding policies and obligations of every 
kind cancelled or provided for; and if from any cause a de- 
ficiency at any time occurs in such fixed capital, no further 
division of profits must take place until such deficiency has 
been made up. 

440. Declaration of Fixed Capital to be fled. Whenever the 
fixed capital of the corporation is obtained as hereinbefore 
provided, the president of the corporation and its actuary, 
or its secretary, if there is no actuary, must make a decla- 
ration in writing, sworn to before some notary public, of the 
amount of such fixed capital, and of the particular kinds of 
property composing the same, with the nature and amount 
of each kind, which must be filed with the original articles 
of incorporation, and a copy, certified by the county clerk, 
must be published for at least four successive weeks, in a 
newspaper published in the county where the principal 
business of the corporation is situated. Upon the filing of 
such declaration the guarantee fund is discharged of its 
obligations, and all notes of the fund remaining in the con- 
trol of the corporation, and not affected by any lien thereon^ 
or claim of that nature, must be surrendered by it to the 
makers thereof, respectively, or other parties entitled to re- 
ceive the same. 

441. Guarantee Notes and Interest, how disposed of. Until 
the Guarantee Fund is discharged from its obligations, as 
provided in the preceding section, no note must be with- 
drawn from the fund, unless another note of equal solvency 
is substituted therefor, with the approval of the Board of 
Directors. The corporation must allow a commission, not 
exceeding five per cent, per annum, on all such guarantee 
notes while outstanding, and also interest on all moneys 
paid on such notes by the parties liable thereon, at the rate 
of twelve per cent, per annum, payable half yearly, until re- 
paid by the corporation, unless the current rate of interest 
is different from this amount, in which case the rate payable 
may, from time to time, at intervals of not less than one 
year, be increased or reduced by the Board of Directors, so 
as to conform to the current rate. 
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442. Insured to be entitled to Vote, when. After the filing 
of the declaration of the fixed capital, as in this Article 
provided, the holders of policies of life insurance for the 
term of life, on which the premiums are not in default, 
may vote at the election of directors, and have one vote for 
each one thousand dollars insured by their policies, respec- 
tively. 

443. Number of Directors may be altered, how. The num- 
ber of directors specified in the articles of incorporation 
may be altered from time to time, during the existence of 
the corporation, by resolution, at the annual meeting of a 
majority of those entitled to vote at the election of directors, 
but the number must never be reduced below five. 

444. May Invest in what securities. Life, health, and ac- 
cident insurance corporations, may invest their capital 
stock as follows : 

1. In loans upon unincumbered and improved real prop- 
erty within the State of California, which shall be worth at 
the time of the investment at least fortyper cent, more than 
the sum loaned; 

2. In the purchase of, or loans upon, interest-bearing 
bonds, and other securities of the United States, and of the 
State of California; 

3. In the purchase of, or loans upon, interest-bearing bonds 
of any of the other States of the Union, or of any county, 
or incorporated city, or city and county, in the State of Cal- 
ifornia; 

4. In the purchase of loans upon any stocks of corpora- 
tions formed under the laws of this State, except of mining 
corporations, which shall have, at the time of the invest- 
ment, a value, in the city and county of San Francisco, of 
not less than sixty per cent, of their par value, and shall be 
rated as first-class securities; but no loans shall be made on 
any securities specified in subdivisions three and four of 
this section, in any amount beyond sixty per cent, of the 
market value of the securities, nor shall any loan be made 
on the stock of the corporation, or notes or other obligations 

of its corporators. 
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445. Limitations to the Holding of Stock, and in other par- 
ticulars, may be provided for in by-laws. The corporation 
ma y> by its by-laws, limit the number of shares which may 
be held by any one person, and make such other provisions 
for the protection of the stockholders and the better secu- 
rity of those dealing with it as to a majority of the stock- 
holders may seem proper, not inconsistent with the pro- 
visions of this Title or Part. 

As to limitations and scope of by-laws, see notes to $$ 301, 303. 

446. Premiums, how payable. All premiums must be 
payable wholly in cash, or one half or a greater proportion 
in cash, and the remainder in promissory notes bearing in- 
terest, as may be provided for by the by-laws. Agreements 
and policies of insurance made by the corporation, may be 
upon the basis of full or partial participation in the profits, 
or without any participation therein, as may be provided 
by the by-laws, and agreed between the parties. 

447. Insurance Commissioner to be furnished with valuation 
of Policies Outstanding. Every life insurance corporation 
organized under the laws of this State, must, on or before 
the first day of February of each year, furnish the insur- 
ance commissioner the necessary data for determining the 
valuation of all its policies outstanding on the thirty-first day 
of December then next preceding. And every life insurance 
company organized under the laws of any other State or 
country, and doing business in this State, must, upon the 
written requisition of the commissioner, furnish him, at 
such time as he may designate, the requisite data for deter- 
mining the valuation of all of its policies then outstanding. 
Such valuations must be based upon the rate of mortality 
established by the American experience life-table and in- 
terest, at four and one half per cent, per annum. For the 
purpose of making the valuations, the insurance commis- 
sioner is authorized to employ a competent actuary, whose 
compensation for such valuations shall be threQ cents for 
each thousand dollars of insurance, to be paid by the 
respective companies whose policies are thus valued. 

448. No Stamp required on Accident Insurance Contract 
No stamp is required, nor stamp duty exacted on any con- 
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tract of insurance, when such contract insures against acci- 
dent which may result in injury or death. 

449. Valuation of Policies, Retaliatory Provision. When 
the certificate of the insurance commissioner of this State, 
of the valuation of the policies of a life insurance company, 
as provided in section four hundred and forty-seven of the 
Civil Code of this State, issued to any company organized 
under the laws of this State, shall not be accepted by the 
insurance authorities of any other State, in lieu of a valua- 
tion of the same, by the insurance officer of such other 
State, then every company organized under the laws of such 
other State, doing business in this State, shall be required 
to have a separate valuation of its policies made under the 
authority of the insurance commissioner of this State, as 
provided in section four hundred and forty-seven of the 
Civil Code. 

450. Policy, to contain what Evidence — Penalty. Every 
policy of insurance upon life, issued hereafter within the 
limits of the State of California, whether by a person or cor- 
poration, organized under the laws of this State, or under 
those of any other State or country, or by the agent of such 
person or corporation, must contain written evidence that it 
was issued in this State. And any such policy issued in this 
State, which shall not contain such written evidence, is at 
the option of the holder, null and void. And the person or 
corporation issuing such policy, without the evidence here- 
inbefore required, shall forfeit to the people of the State of 
California, for each and every policy so issued, the sum of 
one hundred dollars in United States gold coin, to be col- 
lected by the insurance commissioner, as provided by sec- 
tion five hundred and ninety-eight of the Political Code. 

$ 598 Political Code reads: "The commissioner may collect the sum 
of five hundred dollars from any person engaged in the business of 
insurance for each refusal to give full and truthful information and 
response in writing by the commissioner relating to the business of 
insurance as carried on by him; and for that purpose suits maybe 
instituted by the commissioner in the name of the people of the State 
of California in any court of competent jurisdiction." 

451. Payment and Cancellation of Policy. Whenever, 
during the life of any policy of insurance hereafter issued 
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in this State, such policy shall be, by the legal holder 
thereof, presented to the person or corporation issuing the 
same, or to the agent of such person or corporation, for 
payment and cancellation, such person or corporation must, 
within sixty days after such presentation and demand of 
payment, pay to the holder of such policy, in like currency 
to that of the policy, a sum equal to seventy -five, per cent, 
of the then present value of such policy, as ascertained and 
determined in accordance with the provisions of section 
four hundred and forty-seven of the Civil Code, and such 
payment shall be a full and complete liquidation of such 
policy. [Approved March 30, 1874.] 



TITLE III. 

RAILROAD CORPORATIONS, 

Chapteb I. OFFICERS AND CORPORATE STOCK. 
II. ENUMERATION OF POWERS. 
III. BUSINESS, HOW CONDUCTED. 

CHAPTEE I. 

OFFICERS AND CORPORATE STOCK. 

Section 454. Directors to be elected, when. 

455. Additional provisions in assessment and transfer of stock. 

456. Corporations may borrow money and issue bonds. Limita- 

tion of amount. 

457. To provide a sinking fund to pay bonds. 

458. Capital stock to be fixed. 

459. Certificate of payment of fixed capital stock. 

454. Directors to be elected, token. Directors of railroad 
corporations may be elected at a meeting of the stockhold- 
ers other than the annual meeting, as a majority of the fixed 
capital stock may determine, or as the by-laws may provide; 
notice thereof to be given as provided for notices of meet- 
ings to adopt by-laws in Article II, Chapter I, Title I, of 
this part. [See Sec. 301, as to the mode of publication.] 
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455. Additional provisions in assessment andtransfer of stock. 
No stock in any railroad corporation is transferable until 
all the previous calls or installments thereon have been fully 
paid in; nor is any such transfer valid, except as between 
the parties thereto, unless at least twenty per cent, has been 
paid thereon and certificates issued therefor, and the trans- 
fer approved by the Board of Directors. 

456. Corporations may borrow money and issue bonds — Lim- 
itation of amount. Railroad corporations may borrow, on the 
credit of the corporation, and under such regulations and 
restrictions as the directors thereof, by unanimous concur- 
rence, may impose, such sums of money as may be neces- 
sary for constructing and completing their railroad, and may 
issue and dispose of bonds or promissory notes therefor, in 
denominations of not less than five hundred dollars, and at 
a rate of interest not exceeding ten per cent, per annum ; 
and may also issue bonds or promissory notes of the same 
denomination and rate of interest, in payment of any debts 
or contracts for constructing and completing their road, 
with its equipments and and all else relative thereto. The 
amount of bonds or promissory notes issued for such pur- 
poses must not exceed, in all, the amount of their capital 
stock; and to secure the payment of such bonds or notes, 
they may mortgage their corporate property and franchise. 

Power to borrow. The power conferred upon a railroad company 
to "grant such evidences of debt which may be incurred, as may be 
by the by-laws thereof directed, to such an amount as shall be deemed 
necessary for transacting the business of the corporation, " does not 
authorize the company to engage in the business of banking. (People 
v. River Raisin & Lake Erie R. R. Co., 12 Mich. 389.) Power to 
borrow money on interest, and give bonds, payable at such times and 
places as might be agreed, authorizes a contract to pay interest peri- 
odically, before payment of principal. (Coev. Columbus, etc., R.R. Co., 
10 Ohio St . 372, 396. ) For penalty for an unauthorized contraction of 
debt, see $ 566, Penal Code, in Appendix. 

457. To provide a Sinking Fund to pay Bonds. The direc- 
tors must provide a sinking fund, to be specially applied 
to the redemption of such bonds on or before, their maturity, 
and may also confer on any holder of any bond or note 
issued, for money borrowed, or in payment of any debt or 
contract for the construction and equipment of such road, 
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the right to convert the principal due or owing thereon, 
into stock of such corporation, at any time within eight 
years from the date of such bonds, under such regulations 
as the directors may adopt. 

458. Capital Stock to be fixed. When, at any time after 
filing the articles of incorporation, it is ^ascertained that 
the capital stock therein set out, is either more or less than 
actually required for constructing, equipping, operating, 
and maintaining the road, by a two-third vote of the stock- 
holders the capital stock must be fixed, and a certificate 
thereof, and of the proceedings had to fix the same, must 
be made out and filed in the office of the Secretary of State. 

459. Certificate of 'payment of fixed Capital Stock. Within 
thirty days after the payment of the last installment of the 
fixed capital stock of any railroad corporation organized 
under this Title and Part, the president and secretary, and 
a majority of the directors thereof, must make, subscribe, 
and file in the office of the Secretary of State a certificate, 
stating the amount of the fixed capital stock, and that the 
whole thereof has been paid in. The certificate must be 
verified by the affidavit of the president and secretary. 



CHAPTEE H. 

ENUMERATION OP POWERS. 

Section 465. Enumeration of powers: 

1. To survey road. 

2. May accept real estate. 

3. May acquire real estate. 

4. Lay out road, how wide. 

6. "Where may construct road. 

6. May cross or connect roads. 

7. May purchase land, timber, stone, gravel, etc. 

8. Carry persons and freight. 

9. Erect necessary buildings. 

10. Regulate time and freights, subject to legislation. 

11. Regulate force and speed. 

466. Map and profile to be filed. 

467. May change line of road. 

468. Forfeiture of franchise. 

116 



RAILROAD CORPORATIONS. §465 

Section 469. Crossings and intersections. Condemnation. 

470. Not to use streets, alleys, or water in cities or towns, except 

by a two-third vote of the city or town authorities. 

471. Railroads through cities not to charge fare to and from points 

therein. Exception. 

472. When crossing railroads or highways, how other lands are 

acquired. 

473. Corporations may consolidate. Publication of notice. Copy 

to be filed'. » 

474. State lands granted for use of corporations. 

475. Grant not to embrace town lots. 

476. Wood, stone, and earth may be taken from State lands. 

477. Lands to revert to State, when. 

478. Selections made, how proved and certified to. 

465. Enumeration of powers. Every railroad corporation 
has power: 

1. To Survey Road. To cause such examination and surveys 
to be made as may be necessary to the selection of the most 
advantageous route for the railroad; and for such purposes 
their officers, agents, and employees may enter upon the 
lands or waters of any person, subject to liability for all 
damages which they may do thereto; 

2. May accept Heal Estate. To receive, hold, take, and con- 
ve y> by deed or otherwise, as a natural person, such volun- 
tary grants and donations of real estate, and other property 
which may be made to it to aid and encourage the construc- 
tion, maintenance, and accommodation of such railroad; 

y 3. May acquire Real Estate. To purchase, or by voluntary 
grants or donations to receive, enter, take possession of, 
hold, and use all such real estate and other property as may 
be absolutely necessary for the construction and main- 
tenance of such railroad, and for all stations, depots, and 
other purposes necessary to successfully work and conduct 
the business of the road; 

4. Lay Out Road, how wide. To lay out its road, not ex- 
ceeding nine rods wide, and to construct and maintain the 
same, with a single or double track, and with such append- 
ages and adjuncts as may be necessary for the convenient 
use of the same; 

2. Where may Construct Road. To construct its road across, 
along, or upon any stream of water, watercourse, roadstead, 
bay, navigable stream, street, avenue, or highway, or across 
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any railway, canal, ditch, or flume, which the route of its 
road intersects, crosses, or runs along, in such manner as 
to afford security for life and property; but the corporation 
shall restore the stream, or watercourse, road, street, ave- 
nue, highway, railroad, canal, ditch, or flume, thus inter- 
sected, to its former state of usefulness, as near as may be, 
or so that the railroad shall not unnecessarily impair its 
usefulness, or injure its franchise; 

6. May cross or connect Roads. To cross, intersect, join, or 
unite its railroad with any other railroad, either before or 
after construction, at any point upon its route, and upon the 
grounds of such other railroad corporation, with the neces- 
sary turnouts, sidings, and switches, and other conveniences 
in furtherance of the objects of its connections; and every 
corporation whose railroad is, or shall be hereafter, inter- 
sected by any new railroad, shall unite with the owners of such 
new railroad in forming such intersections and connections, 
and grant facilities therefor; and if the two corporations can- 
not agree upon the amount of compensation to be made 
therefor, or the points or the manner of such crossings, 
intersections, and connections, the same shall be ascer- 
tained and determined as is provided in Title VII, Part III, 
Code of Civil Procedure; 

7. May purchase Land, limber, Stone, Gravel, etc. To 
purchase lands, timber, stone, gravel, or other materials, to 
be used in the construction and maintenance of its road, 
and all necessary appendages and adjuncts, or acquire them 
in the manner provided in Title VII, Part III, Code of 
Civil Procedure, for the condemnation of lands; and to 
change the line of its road, in whole or in part, whenever a 
majority of the directors so determine, as is provided here- 
inafter; but no such change must vary the general route of 
such road, as contemplated in its articles of incorporation. 

8. Carry Persons and Freight. To carry persons and 
property on their railroad, and receive tolls or compensa- 
tion therefor; 

9. Erect necessary Buildings. To erect and maintain all 
necessary and convenient buildings, stations, depots, fix- 
tures, and machinery, for the accommodation and use of 
their passengers, freight and business; 
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10. Regulate Time and Freights, subject to legislation. To 
regulate the time and manner in which passengers and 
property shall be transported, and the tolls and compensa- 
tion to be paid therefor within the limits prescribed by 
law, and subject to alteration, change, or amendment by 
the legislature at any time; 

11. Regulate Force and Speed. To regulate the force and 
speed of their locomotives, cars, trains, or other machinery 
used and employed on their road, and to establish, exe- 
cute, and enforce all needful and proper rules and regula- 
tions for the management of its business transactions usual 
and proper for railroad corporations. [See State. 1861, p. 
614, g 17.] 

To Survey. Where the charter of a railroad company authorizes an 
entry on land, for the purpose of locating the road, and directs the 
location to be made, and a survey of the route of the road to be de- 
posited in the office of the Secretary of State, the location and deposit 
of the survey, are conditions precedent to their authority to enter for 
the purpose of constructing the road. {Bonaparte v. Camden & Amboy 
B. B. Co., 1 Baldw. 218. See Attorney-General v. Stevens, Saxt. 369.) 

To acquire real estate by eminent domain, it is essential that the 
company have complied with the requisites pointed out in the statute. 
A due compliance with the statutory requisites, is a condition prece- 
dent before the right of eminent domain can be exercised. (Atlantic 
& Ohio B. B. Co. v. Sullivan, 5 Ohio St. 276; Atkinson v. Marietta, 
etc., B. B. Co., 15 Ohio St. 21; Trumpler v. Bemerly, 39 Oal. 490.) 
The condemnation of land in a street for the use of a railroad company, 
to enable it to lay and operate its track, gives it no title to the land 
condemned, nor any interest in it, except a mere easement in common 
with the general public. (S. P. B. B. Co. v. Beed, 256. See Alleghany 
v. Penn. B. B. Co., 26 Penn. St. 355. See Dillon on Mun. Corp. 
$$556-7.) 

Extent of Ownership. The tenure of railroad corporations to the 
lands taken for the construction of their roads, is in the nature of a 
trust for public use, subject to the supervision of the government. 
(Svoan v. Williams, 2 Mich. 424.) A railroad company have the right, 
at all times, to the exclusive occupancy of the land taken for their 
road, and the right to exclude all concurrent occupancy by the former 
owners, in any mode and for any purpose. (Jackson v. BuUand & 
Burlington B. B. Co., 25 Vt. 150. See McCoy v. Cal. P. B. B. Co., 40 
Cal. 532.) A charter which only provides that the company shall be 
" seized and possessed " of the land taken, does not give them the 
fee, but only seizin for the necessary easement — the right of way. 
(Quimby v. Vt. Cent. B. B. Co., 23 Vt. 393.) 

Gauge. A railway company which is authorized by act of Parlia- 
ment, to construct a railway on a broad gauge, is not prevented from 
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laying down rails of the narrow gauge also. (Beman v. Rufford, 15 
Jur. 914.) An injunction will be granted to prevent a change of the 
gauge of a railroad. {Columbus, etc., R. R. Co. v. Indianapolis, etc., 
R.R.Co.,5 McLean, 450.) 

Where may Construct Road. An Act authorizing any railroad 
company " to raise or lower any turnpike, plank road, or other way, 
for the purpose of having their railroad pass over or under the same." 
Held, to give a right not only to cross at grade, but to run lengthwise 
upon the road so taken. (MUburnY. Cedar Rapids, 12 Iowa, 246.) 

An act of the Legislature which authorizes the construction of a 
railroad between certain termini, without prescribing its precise course 
and direction, does not, prima facie, confer power to lay out the road 
on and along an existing public highway. (Springfield v. Conn. River 
R. R. Co., 4 Cush. 63.) 

Damages in Construction. This section, in subdivision 5, inci- 
dentally holds the company liable for damages to watercourses, roads, 
streets, etc., in passing over them; it obliges the company to "restore 
the stream, etc., to its former state of usefulness, as near as may he." 

A railroad company sued for damages, resulting from overflowing 
plaintiff's land in consequence of their works, must show that all due 
and reasonable precautions were taken in the construction, and that 
nothing was done wantonly or carelessly to cause unnecessary damage 
to plaintiff's property, in order to confine the plaintiff to the statute 
remedy for compensation. (Mellon v. West. R.R. Co., 4 Gray, 301; 
Johnson v. Atlantic, etc., R. R. Co., 35 N. H. 569.) 

Under a charter providing that, if necessary to intersect or cross 
any watercourse or highway, the corporation may construct their road 
across or upon the same, but in such a way as not to impair its use- 
fulness, the company are liable for damages to plaintiff 's lands, situ- 
ated on a stream, occasioned by an overflow of water, caused by the 
construction of the road over the stream and through its banks, 
(Brown v. Cayuga, etc., R. R. Co., 12 N. Y. 486; 16 Ad. & El. 643.) 

As to consequential damages, see Boothby v. Androscoggin, etc. R. 
R. Co., 51 Me. 318; Commonwealth v. Boston & Maine R. R. Co., 3 
Cush. 25; Towle v. Eastern R. R. Co., 17 N. H. 519.) 

Crossings. A railroad corporation, having a right to build their 
road over or under a highway, and for that purpose to raise or lower 
the highway, are bound to exercise this right so as not unnecessarily 
to obstruct the highway, and to use reasonable care to protect those 
passing thereon from injuries, and are liable for any injuries happen- 
ing to any one passing on the highway, on account of their neglect to 
use such care. ( Veazve v. Penobscot R. R. Co., 49 Me. 119. See North- 
umberland v. Atlantic, etc., R. R. Co., 35 N. H. 574; Harvey v. Lacka- 
wanna R. R. Co., 47 Penn. St. 478.) 

Where a statute authorized the construction of streets and highways 
across a " railroad track " without compensation to the owners of the 
track, it was held that the word ** track" should be limited to the 
track used for public traffic, and for turnouts and switches, and did 
not include tracks used for storing cars, or exclusively for making up 
trains. (Boston & Albany R. R. Co. v. Oreenbush, 52 N. Y. 510.) 
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Regulating Time, etc. A railroad company issuing time-tables 
erroneously stating that a train will run at a certain hour, are liable to 
a person who makes his arrangements accordingly, and presents him- 
self at the station, and offers to take a ticket. And it makes no dif- 
ference that the train is one which runs beyond their line. If such 
time-tables are issued by the company, knowing the statement to be 
false, they are liable for the deceit as a fraudulent representation. 
(Denim v. Great Northern B. B. Co., 5 El. & Bl. 860; 2 Jur. N. S. 185.) 

Regulations must be reasonable. (Johnson v. Concord B.'B. Co., 46 
N. H. 213.) Instances of regulations held reasonable: Excluding 
from depot unless they purchase tickets. (Harris v. Stevens, 31 Vt 79.) 
Must purchase tickets before, starting, or pay a higher rate in the 
train. (St. Louis, etc., B. B. Co. v. Dolby, 19 111. 353; State v. Goold, 
53 Me. 279.) Tickets good for day of sale. (Johnson v. Concord B. B. 
Co., 46 N. H. 213.) Passengers must exhibit tickets. (Eibbard v. N. 
T. db Erie B. B. Co., 15 N. Y. 455.) Must surrender during the trip. 
(Northern B. B. Co. v. Page, 22 Barb. 130; Vedder v. Fellows, 20 N. Y. 
126.) Passengers choosing to stop and lie over, must procure their 
tickets to be indorsed. (Beebe v. Ayres, 28 Barb. 275.) That colored 
persons be seated separately. ( West Chester <fc Philadelphia R. B. Co. 
v. Miles, 55 Penn. St. 209.) That merchandise Bhall not be carried in 
passenger trains. (Merrihew v. Milwaukee, etc., B. B. Co., 5 Am. L. 
Reg. 364.) Reasonableness of a regulation is generally a question for 
the jury. (State v. Overton, 4 Zabr. 435. ) 

At the last session of the Legislature, an important act was passed, 
with the view of regulating freights and fares. The act was approved 
April 3, 1876. This act will be found in the Appendix. 

466. Map and Profile to be filed. Every railroad corporation 
in this State must, within a reasonable time after its road 
is finally located, cause to be made a map and profile there- 
of, and of the land acquired for the use thereof, and the 
boundaries of the several counties through which the road 
may run, and file the same in the office of the Secretary of 
State ; and also like maps of the parts thereof located in 
different counties, and file the same in the office of the 
clerk of the county in which such parts of the road are, 
there to remain of record forever. The maps and profiles 
must be certified by the chief engineer, the acting president 

and secretary of such company, and copies of the same, so 
certified and filed, be kept in the office of the secretary of 

the corporation, subject to examination by all parties inter- 
ested. [See Stats. 1861, p. 621, § 34.] 

467. May Change Line of road. If at any time after the 
location of the line of the railroad and the filing of the 
maps and profiles thereof, as provided in the preceding 
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section, it appears that the location can be improved, the 
directors may, as provided in subdivision 7, Section 465, 
alter or change the same, and cause new maps and profiles 
to be filed, showing such changes, in the same offices where 
the originals are of file, and may proceed, in the same man- 
ner as the original location was acquired, to acquire and 
take possession of such new line, and must sell or relin- 
quish the lands owned by them for the original location, 
within five years after such change. No new location, as 
herein provided, must be so run as to avoid any points 
named in their articles of incorporation. [See Stats. 1861, 
p. 616, g 18.] 

468. Forfeiture of Franchise. Every railroad corporation 
must, within two years after filing its original articles of 
incorporation, begin the construction of its road, and must 
every year thereafter complete and put in full operation at 
least five miles of its road, until the same is fully com- 
pleted; and upon its failure so to do, for the period of one 
year, its right to extend its road beyond the point then 
completed is forfeited. [See Stats. 1861, p. 626, g54; 
1870, p, 578.] 

469. Crossings and Intersections — Condemnation. When- 
ever the track of one railroad intersects or crosses the track 
of another railroad, whether the same be a street railroad, 
wholly within the limits of a city or town, or other railroad, 
the rails of either or each road must be so cut and ad- 
justed as to permit the passage of the cars on each road 
with as little obstruction as possible; and, in case the per- 
sons or corporations owning the railroads cannot agree as to 
the compensation to be made for cutting and adjusting the 
rails, the condemnation of the right of way over the one for 
the use of the other road may be had in proceedings under 
Title VII, Part III, Code of Civil Procedure, and the dam- 
ages assessed and the right of way granted as in other 
cases. [$ee Stats. 1852, p. 498.] 

470. Not to use Streets, Alleys, or Water, in cities or towns, 
except by a two-third vote of the city or town authorities. No 
railroad corporation must use any street, alley, or high- 
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way, or any of the land or water, within any incorporated 
city or town, unless the right to so use the same is granted 
by a two-third vote of the town or city authority from which 
the right must emanate. 

471. Railroads through cities not to charge fare to and from 
points therein — Exception. No railroad corporation other 
than street railroads, availing itself of the provisions of the 
preceding section, and acquiring right of way from city 
authorities, must ever use their road for street railroad 
purposes, or for the purpose of carrying passengers, for a 
consideration, from any point to another in the same city, 
except such roads as are, or may be built on the prismoidal 
or other elevated railroad plan, and chartered for street 
railroad purposes; provided, that such elevation shall be not 
less than fourteen feet above the street level. [In effect 
April 1, 1876.] 

472. When crossing Railroads or Highways, how other lands 
are acquired. Whenever the track of such railroad crosses a 
railroad or highway, such railroad or highway may be car- 
ried under, over, or on a level with the track, as may be 
most expedient; and in cases where an embankment or cut- 
ting necessitates a change in the line of such railroad or 
highway, the corporation may take such additional lands 
and material as are necessary for the construction of such 
road or highway on such new line. If such other necessary 
lands cannot be had otherwise, they may be condemned, as 
provided in Title Vll, Part III, Code of Civil Procedure ; 
and when compensation is made therefor, the same becomes 
the property of the corporation. [See Stats. 1861, p. 616, 

§19-] 

478. Corporations may consolidate — Publication of Notice 
— Copy to be fled. Two or more railroad corporations 
may consolidate their capital stock, debts, property, assets, 
and franchises in such manner as may be agreed upon by 
their respective boards of directors. No such amalgamation 
or consolidation must take place without the written consent 
of the holders of three fourths in value of all the stock of each 
corporation; and no such amalgamation or consolidation must 
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in any way relieve such corporation, or the stockholders 
thereof, from any and all just liabilities. In case of such amal- 
gamation or consolidation, due notice of the same must be 
given, by advertisement for one month in at least one news- 
paper in each county, if there be one published therein, 
into or through which such roads run, and also for the same 
length of time in one paper published in Sacramento, and 
in two papers published in San Francisco; and when the 
consolidation and amalgamation is completed, a copy of the 
new articles of incorporation must be filed in the office of 
the Secretary of State. [See Stats. 1861, p. 622, § 40.] 

474. State lands granted for use of Corporations. There 
is granted to every railroad corporation the right of way for 
the location, construction, and maintenance of their neces- 
sary works, and for every necessary adjunct thereto, over 
any swamp, overflowed, or other public lands of the State, 
not otherwise disposed of or in use, not in any case exceed- 
ing in length or width that which is necessary for the con- 
struction of such works and adjuncts, or for the protection 
thereof, not in any case to exceed two hundred feet in 
width. 

475. Grant not to embrace Town Lots. The grants men- 
tioned in the preceding section do not apply to public lands 
of the State within the corporate limits of towns and cities, 
or within three miles thereof. 

476. Wood, Stone, and Earth may be taken from State lands. 
The right to take from any of the lands belonging to the 
State, adjacent to the works of the corporation, all materials, 
such as wood, stone, and earth, naturally appurtenant 
thereto, which may be necessary and convenient for the 
original construction of its works and adjuncts, is granted 
to such corporations. 

477. Lands to revert to State, when. If any corporation 
receiving State lands, or appurtenances thereunder, is dis- 
solved, ceases to exist, is discontinued, or the route or line 
of its works is so changed as not to cover or cross the lands 
selected, or the use of the lands selected is abandoned, such 
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selected lands revert, and the title thereto is reinvested in 
the State or its grantees, free from all such uses. 

478. Selections made, how proved and certified to. When 
any selection of the right of way, or land for an adjunct to 
the works of a railroad corporation, is made by any corpora- 
tion, the secretary thereof must transmit to the Surveyor- 
General, Controller of State, and recorder of the county 
in which the selected lands are situate, a plat of the lands 
so selected, giving the extent thereof and uses for which the 
same is claimed or desired, duly verified to be correct; and, 
if approved, the Surveyor-General must so indorse the plat, 
and issue to the corporation a permit to use the same, 
unless, on petition properly presented to the court, a re- 
view is had and such use prohibited. 

The five preceding sections are drawn from Stats. 1861, pp. 617, 
618, $$ 20, 21, 22. 



CHAPTEB m. 

BUSINESS, HOW CONDUCTED. 

Section 479. Checks to be affixed to all baggage. Damages. 

480. Annual report to be verified. Form of report. 

481. Duties of corporation. 

482. Corporation to pay damages for refusal. 

483. Furnish room inside passenger cars, and be responsible for 

damages occurring on freight and other cars. 

484. Printed rules and regulations. When excused for damages. 

485. To keep road fenced. Damages in certain cases. 

486. Regulations of trains. Penalty. 

487. Passenger refusing to pay fare. 

488. Officers to wear badge. 

489. Kates of charges. 

490. Passenger tickets; how issued, and to be good for Bix months. 

491. Character of iron to be used. 

479. Checks to be affixed to all baggagp— Damages. A check 
must be affixed to every package or parcel of baggage when 
taken for transportation by any agent or employee of such 
railroad corporation, and a duplicate thereof given to the 
passenger or person delivering the same in his behalf; and 
if such check is refused on demand, the railroad corpora- 
tion must pay to such passenger the sum of twenty dollars, 
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to be recovered in an action for damages; and no fare or 
toll must be collected or received from such passenger, and 
if such passenger has paid his fare, the same must be re- 
turned by the conductor in charge of the train; and on pro- 
ducing the check, if his baggage is not delivered to him by 
the agent or employee of the railroad corporation, he may 
recover the value thereof from the corporation. [See Stats. 
1861, p. 623, 1 42.] 

Baggage- Check. The possession of the check is evidence against 
the company of the receipt of the baggage. It stands in the place of 
a bill of lading. {Dill v. B. B. Co., 7 Kich. 158; Davis v. Michigan, etc., 
B. B. Co., 22 111. 278.) If the company give public notice that it will 
not be liable for baggage of passengers, unless checked, such notice 
will not have the effect to excuse the company where the passenger 
delivered his baggage to a proper agent, but was refused a check. 
{Freeman v. Newton, 3 E. D. Smith, 246.) It is the duty of railroad 
companies to keep agents in readiness to receive baggage, and if they 
allow the agents of other companies to receive baggage at their stations, 
or their own agents to receive it at the stations of other companies, 
they are liable for any damage. {Jordan v. Fall Biver B, B. Co., 5 
Cush. 69.) 

The statements of the conductor, baggage-master, or station-master, 
in reply to inquiries made by the owner the next morning after the 
loss, are evidence against the company. {Morse v. Conn. Biver B. B. 
Co., 6 Gray, 450.) Proof that baggage could not be found, raises a 
presumption of negligence against the carrier. ( Van Home v. Hermit, 
4E. D.Smith, 453.) 

Where the statute requires the company to carry a certain amount 
of personal effects for each passenger, the company cannot, by refus- 
ing to label such a package for a passenger, avoid liability for it, under 
one of their regulations that they will not be liable for packages not 
labeled by them. A railroad company are under obligation to put 
whatever is delivered by and received from a passenger as baggage, 
although it is in excess of the weight carried free, into a baggage car of 
the train in which the passenger takes his passage, and to transport 
it along with such passenger, and deliver it to him at the place of 
destination, in the usual manner of transporting and delivering bag- 
gage. {Olasco v. N. Y. Central B. B. Co., 36 Barb. 557; see Mattisonv. 
N. Y. Central B. B. Co., 56 N. Y. 552 ; McCormick v. Perm. Central B. 
B. Co., 49 N. Y. 303.) 

Responsibility beyond Route. Bedneld, in his work on railways, 
vol. ii, p. 38, says: "Where different railroads, forming a continuous 
line, run their cars over the whole line, and sell tickets for the whole 
route, and check baggage through, an action lies against either com- 
pany for the loss of the baggage." {Hart v. Bensselaer, etc., 2?. B. Co., 
4 Seld. 37.) In Caryv. Cleveland, etc., B. B. Co. (29 Barb. 35), it 
was held that the first is liable for the entire route. 
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Whatever doubts may have been expressed as to the power of rail- 
road companies to carry beyond their own lines, the law is now well 
settled that such contracts are not ultra vires. See a late decision of 
the United States Supreme Court (Ogdensburg & Lake Champlain E. 
R. Co. v. Piatt, 22 Wall. 123), where Hunt, J., in an able opinion, re- 
views the cases on this point. 

480. Annual report to be verified — Form of report. Every 
railroad corporation must make an annual report to the 
Secretary of State, or other officer designated by law, of its 
operations for each year, ending on the thirty-first day of 
December, verified by the oaths of the president or acting 
superintendent of operations, the secretary and treasurer of 
such corporation, and file it in the office of the Secretary 
of State, or such other designated officer, by the twentieth 
day of February, which must state : 

1. The capital stock, and the amount thereof actually paid 
in; 

2. The amount expended for the purchase of lands for 
the construction of the road, for buildings, and for engines 
and cars, respectively; 

3. The amount and nature of its indebtedness, and the 
amount due the corporation ; 

4. The amount received from the transportation of pas- 
sengers, property, mails, and express matter, and from 
other sources; 

5. The amount of freight, specifying the quantity in tons; 

6. The amount paid for repairs of engines, cars, build- 
ings, and other expenses, in gross, showing the current ex- 
penses of running such road; 

7. The number and amount of dividends, and when paid; 

8. The number of engine houses and shops, of engines 
and cars, and their character. 

At the last session of the Legislature (1875-6), a very stringent 
amendment was made to the Penal Code, fixing a penalty for making 
fraudulent reports. See $ 564 Penal Code, in Appendix. 

481. Duties of Corporation. Every such corporation 
must start and run their cars, for the transportation of 
persons and property, at such regular times as they shall 
fix by public notice, and must furnish sufficient accommo- 
dations for the transportation of all such passengers and 
property as, within a reasonable time previous thereto, offer 
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or is offered for transportation, at the place of starting, at 
the junction of other railroads, and at siding and stopping 
places established for receiving and discharging way pas- 
sengers and freight; and must take, transport, and discharge 
such passengers and property at, from, and to such places, 
on the due payment of tolls, freight, or fare therefor. 

Railroad companies are common carriers, though, not expressly 
declared such in their charters. {Chicago & Aurora R. R. Co. v. Thomp- 
son, 19 111. 578; Heineman v. Grand Trunk R. R. Co., 31 How. Pr. 430.) 
They are liable for delay in transportation or delivery. (Wilson v. 
York, etc., R. R. Co., 18 Eng. L. & Eq. 557; Nettles v. South Carolina 
R.R., Co. 7 Rich. 190; Ingleden v. Northern R. R. Co., 7 Gray, &6;BaUen- 
tinev. North Missouri R. R. Co., 40 Mo. 491.) 

Delivery. The old rule that a carrier must deliver, is not applicable 
to railroad companies, because they have fixed tracts and fixed points 
of termination. (Norway Plains Co. v. Boston & Maine R. R. Co., 1, 
Gray, 263.) It is fairly presumable that articles ordered to be "sent" 
will be delivered by a railroad company at their depot, in the absence 
of any other usage or agreement, and that the vendor will not be re- 
quired to accompany them and make further delivery. (Kelly v. Waters, 
31 Mich. 404.) Where the plaintiff claims to have delivered goods to 
the agent of a railroad company, at a distance from the line of the 
railroad, to be carried by him to the road, and thence transferred on 
its line, the authority of such agent to bind the corporation must be 
shown, in order to render the company liable for failure to deliver such 
goods, as the transaction is distinct from the general objects of the 
company. (Missouri Coal Co. v. Hannibal, etc., R. R. Co., 35 Mo. 84.) 
As to what constitutes a delivery to the company, see Moses v. Boston, 
etc., R. R. Co., 4 Fost. 71; Wells v. Wilmington, etc., R. R. Co., 6 Jones 
L. 47; Fitchburg, etc., R. R. Co. v. Hanna, 6 Gray, 539. 

Contract to carry. A purchaser of [a ticket from a railroad corpo- 
ration for passage to a station on its line, is entitled to be carried over 
the railroad to that station, in a reasonable time and manner, agreeably 
to the reasonable rules and regulations of the corporation. (Johnson v. 
Concord R. R. Co., 40 N. H. 213.) If a passenger enters a railroad 
car with no information concerning the rate of fare, or of the rule in 
relation thereto, and without making any inquiries, he must be held to 
pay, as on an implied contract, according to the established rules of 
the company. (State v. Qoold, 53 Me. 279.) See as to reasonable rules 
and regulations, note to $ 465. 

482. Corporation to pay Damages for refusal. In case of 
refusal by such corporation, or their agents, so to take and 
transport any passengers or property, or to deliver the same 
at the regular appointed places, such corporation must pay 
to the party aggrieved all damages which are sustained 
thereby, with costs of suit. 
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488. Furnish Room inside passenger cars, and be respon- 
sible/or Damages occurring on Freight and other cars. Every 
railroad corporation must furnish, on the inside of its pas- 
senger cars, sufficient room and accommodations for all pas- 
sengers to whom tickets are sold for any one trip, and for 
all persons presenting tickets entitling them to travel there- 
on; and when fare is taken for transporting passengers on 
any baggage, wood, gravel, or freight car, the same care 
must be taken, and the same responsibility is assumed by 
the corporation as for passengers on passenger cars. 

* Damages. One lawfully riding upon the train by invitation, and 
"without charge or payment, may recover in the same manner as a pas- 
senger who pays. {Philadelphia & Reading R. R. Co. v. Derby, 14 How. 
U. S. 468; Todd v. Old Colony R. R. Co., 3 Allen, 18.) So may a 
drover, who paying freight for cattle on a railroad, is allowed to travel 
on the train without paying fare for himself. (Smith v. JV. Y. Central 
R. R. Co., 29 Barb. 132.) 

By violating a state statute which prohibits traveling on Sunday, a . 
traveler does not thereby put himself outside of the protection of the 
law, and a carrier upon whose conveyance he takes passage is not 
thereby relieved from his ordinary obligations to take every precau- 
tion which human skill and foresight can suggest, to transport him in 
safety. The obligation is independent of any contract,, and exists 
where no contract has been made between the passenger and the com- 
pany. (Carroll v. Staten Island R. R. Co., 58 N. Y. 126.) 

484. Printed Bides and Regulations — When excused for 
Damages. Every railroad corporation must have printed, 
and conspicuously posted on the inside of its passenger 
cars, its rules and regulations regarding fare and conduct 
of its passengers; and in case any passenger is injured on 
or from the platform of a car, or on any baggage, wood, 
gravel, or freight car, in violation of such printed regula- 
tions, or in violation of positive verbal instructions or in- 
junctions given to such passenger in person by any officer 
of the train, the corporation is not responsible for damages 
for such injuries, unless the corporation failed to comply 
with the provisions of the preceding section. 

The five preceding sections were drawn from Stats. 1861, pp. 624, 
625, $$44, 45, 46, 48. 

485. To keep Road Fenced — Damages in certain cases. Rail- 
road corporations must make and maintain a good and suffi- 
cient fence on either or both sides of their track and prop- 
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erty. In case they do not make and maintain such fence, 
if their engine or cars shall kill or maim any cattle or other 
domestic animals upon their line of road which passes 
through or along the property of the owner thereof, they 
must pay to the owner of such cattle or other domestic 
animals a fair market price for the same, unless it occurred 
through the neglect or fault of the owner of the animal so 
killed or maimed. Eailroad corporations paying to the 
owner of the land through or along which their road is 
located an agreed price for making and maintaining such 
fence, or paying the cost of such fence with the award of 
damages allowed for the right of way for such railroad, are 
relieved and exonerated from all claims for damages arising 
out of the killing or maiming any animals of persons who 
thus fail to construct and maintain such fence; and the 
"•owners of such animals are responsible for any damages or 
loss which may accrue to such corporation from such ani- 
mals being upon their railroad track, resulting from the 
nonconstruction of such fence, unless it is shown that such 
loss or damage occurred through the negligence or fault of 
the corporation, its officers, agents, or employees. [See 
Stats. 1861, p. 623, g 40.] 

Fences. The neglect of the company to build a fence does not 
operate to dispossess the occupant of his entire field. (McCoy v. Cat. 
P. R. R. <7o.,40Cal. 532.) 

An adjoining owner, who has received from the company compensa- 
tion for maintaining fences himself, cannot recover from them for the 
killing of an animal that escapes over such fences from his land. ( Terre 
Haute, etc., R. R. Co., v. Smith, 16 Ind. 102; Talmadge v. Rensselaer, etc., 
R. R. Co. 13 Barb. 493.) 

Under the laws of Oregon, neither a railroad company nor the 
owner of land adjacent to the railroad is required by law to fence the 
line between them. Each is left by the law to fence or not, as the in- 
terest of each shall prompt. (Oregon Central R. R. Co. v. Wait, 3 
Or. 91.) 

486. Regulations of Trains — Penalty. A bell, of at least 
twenty pounds weight, must be placed on each locomotive 
engine, and be rung at a distance of at least eighty rods 
from the place where the railroad crosses any street, road, 
or highway, and be kept ringing until it has crossed such 
street, road, or highway; or a steam whistle must be at- 
tached, and be sounded, except in cities, at the like dis- 
tance, and be kept sounding at intervals until it has crossed 
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the same, under a penalty of one hundred dollars for every 
neglect, to be paid by the corporation operating the rail- 
road, which may be recovered in an action prosecuted by 
the district attorney of the proper county, for the use of the 
State. The corporation is also liable for all damages sus- 
tained by any person, and caused by its locomotives, train, 
or cars, when the provisions of this section are not com- 
plied with. [See Stats. 1861, p. 623, § 41.] 

Negligence of Agent. If a railroad company, whose road forms a 
junction with another road, intrusts a person employed and paid by 
such other road with the business of attending to its trains at such 
junction, the fact that he was employed by the other company does 
not release it for damages caused by his negligence. ( Taylor v. West- 
ern Pacific R. R. Co., 45 Cal. 323.) 

487. Passenger re/using to pay fare. If any passenger 
refuses to pay his fare, or to exhibit or surrender his ticket, 
when reasonably requested so to do, the conductor and em- 
ployees of the corporation may put him and his baggage out 
of the cars, using no unnecessary force, at any usual stop- 
ping-place, or near any dwelling-house, on stopping the 
train. 

Removal from Cars. The conductor may, without the use of 
unnecessary force, remove from the cars a passenger who refuses to 
pay his fare, or to comply with other reasonable obligations. {State v. 
Overton, 4 Zabr. 435; Havens v. Hartford, etc., R. R. Co., 28 Conn. 69; 
State v. Chovin, 7 Clarke, 204; HiMard v. Goold, 34 N. H. 230.) The 
company must not eject a passenger at any other than one of the 
places mentioned in the section. (Stephen v. Smith, 29 Vt. 160.) A 
passenger upon a street railroad, after having paid his fare to the 
terminus of the road, was transferred to another car, the conductor of 
which, not knowing that he had paid his fare, demanded it from him, 
and on his refusal to pay a second time, ejected him from the car. 
No unnecessary force was used, and no material injury was sustained 
by the passenger. In an action by the passenger to recover damages 
for the ejection, it was held that the plaintiff was entitledjto compen- 
satory damages, including compensation for his loss of time, the fare 
upon another car, and a recompense for the injury to his feelings; but 
that exemplary damages should not be allowed, the evidence not 
showing that the conductor knew that the plaintiff was entitled to the 
passage which he claimed, or that the conductor was chargeable with 
any moral wrong, recklessness or malice, as a punishment for which 
exemplary damages might be given. (Hamilton v. Third Av. R. R. 
Co., 53 N. Y. 25. See Goddard v. Grand Trunk R. R. Co., 57 Me. 202; 
Rlinois Central R. R. Co. v. Johnson, 67 111. 312; GUbertr. New York, 
etc., R. R. Co., 6 Thomp. & C. (N. Y.) 662; Lee v. Raleigh, etc., R. R. 
Co., 72 N. C. 236; Terre Haute, he., R. R. Co. v. Fitzgerald, 47 Ind. 79.) 
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488. Officers to wear Badge. Every conductor, baggage- 
master, engineer, brakeman, or other employee of any rail- 
road corporation, employed on a passenger train, or at 
stations for passengers, must wear upon his hat or cap, or 
in some conspicuous place on the breast of his coat, a 
badge, indicating his office or station, and the initial letters 
of the name of the corporation by which he is employed. 
No collector or conductor, without such badge, is authorized 
to demand or to receive from any passenger any fare, toll, 
or ticket, or exercise any of the powers of his office or 
station; and no other officer or employee, without such badge, 
has any authority to meddle or interfere with any passenger 
or property. 

489. Bates of Charges. All railroad corporations must 
fix and publish their rates of charges for freightage and fares 
from one depot to another, on their various lines of road in 
this State, graduated as follows : ' 

1. One rate of charges per mile for a distance of one 
hundred miles or over; 

2. One rate for a distance of seventy-five and less than 
one hundred miles, charging not exceeding ten per cent, per 
mile more than the first rate; 

3. One rate for a distance of fifty and less than seventy- 
five miles, charging not exceeding fifteen per cent, per mile 
more than the first rate; 

4. One rate for a distance of twenty-five and less than 
fifty miles, charging not exceeding twenty per cent, per mile 
more than the first rate; 

5. One rate for a distance not exceeding twenty-five miles, 
charging not exceeding twenty-five per cent, per mile more 
than the first rate. 

But in no case, nor in any class of charges [hereinbefore 
named, shall any railroad corporation charge or receive 
more than ten cents per mile for each passenger, nor fifteen 
cents per mile for each ton of freight transported on its 
road. For every transgression of these limitations the cor- 
poration is liable, to the party suffering thereby, treble the 
entire amount of fare or freightage so charged to such party. 
In no case is the corporation required to receive less than 
twenty-five cents for any one lorfc of freight for any distance. 
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The three preceding sections are founded on Stats. 1861, p. 625, $$ 
49, 50, 51. The provision fixing grades of charges is in accordance 
with the statutes of the States of Maine, Missouri, Kansas, and 
others, and frequent suggestions in this State. In Kansas and Mis- 
souri, six cents per mile is the maximum charge for passenger fare, 
and freightage is graded something like the provisions of this section. 

490. Passenger Tickets; how issued, and to be good for Six 
Months. Every railroad corporation must provide, and, on 
being tendered the fare therefor fixed as provided in the 
preceding section, furnish to every person desiring a 
passage on their passenger cars a ticket which entitles the 
purchaser to a ride, and to the accommodations provided 
on their cars, from the depot or station where the same is 
purchased to any other depot or station on the line of their 
road. Every such ticket entitles the holder thereof to ride 
on their passenger cars to the station or depot of destina- 
tion, or any intermediate station, and from any intermediate 
station to the depot of destination designated in the ticket, 
at any time within six months thereafter. Any corporation 
failing so to provide and furnish tickets, or refusing the 
passage which the same calls for when sold, must pay to the 
person so refused the sum of two hundred dollars. 

491. Character of Iron Bail to be used. All railroads, other 
than street railroads and those used exclusively for carrying 
freight, or for mining purposes, built by corporations or- 
ganized under this chapter, must be constructed of the best 
quality of iron or steel rails, known as the T or H rail, or 
other pattern of equal utility. 

Founded on Stats. 1861, p. 626, $57; 1862, p. 498. 
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TITLE IV. 

STREET RAILROAD CORPORATIONS. 

Section 497. Authority to lay street railroad track, how obtained. 

498. Restrictions and limitations to the grant of the right of way. 

499. Two corporations may use the same track. 

500. Grossing tracks. Obstructions. 

501. Bates of fare, speed, etc. 

502. Time allowed for completion of work of laying down track. 

503. May make further regulations and rules. 

504. Penalty for overcharging. 

505. To provide and furnish passenger tickets. Penalty. 

506. Trial, proof, and limitation. 

507. City or town to reserve certain rights. 

508. License to be paid to city or town. 

509. Track for grading purposes. 

510. What provisions of Title III are applicable to street railroads. 

511 . Title applicable to natural persons alike with corporations. 

497. Authority to lay Street Railroad track, how obtained. 
Authority to lay railroad tracks through the streets and 
public highways of any incorporated city or town may be 
obtained for a term of years, not exceeding fifty, from the 
trustees, council, or other body to whom is intrusted the 
government of the city or town, under such restrictions and 
limitations, and upon such terms, and payment of license 
tax, as the city or town authority may provide. In no case 
must permission be granted to propel cars upon such tracks 
otherwise than by horses, mules, or by wire ropes running 
under the streets, and moved by stationary steam engines, 
unless for special reasons, as hereinafter provided. [In effect 
March 3d, 1876.] 

498. Restrictions and Limitations to the grant of the rigid of 
way. The city or town authorities, in granting the right of way 
to street railroad corporations, in addition to the restrictions 
which they are authorized to impose, must require a strict 
compliance with the following conditions, except in the 
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cases of prismoidal or other elevated railways. In such 
cases, said railway shall be required to be constructed in 
such a manner as will present the least obstruction to the 
freedom of the streets in which it may be erected, when 
allowed by the granting power. First. To construct their 
tracks on those portions of streets designated in the ordi- 
nance granting the right, which must be, as nearly as pos- 
sible, in the middle thereof. Second. To plank, pave, or 
macadamize the entire length of the street used by their 
track between the rails, and for two feet on each side thereof, 
and between the tracks, if there be more than one, and to 
keep the same constantly in repair, flush with the street, 
and with good crossings. Third. That the tracks must not 
be more than five feet wide within the rails, and must have 
a space between them sufficient to allow the cars to pass 
each other freely. [In effect April 3d, 1876.] 

Right to use of Street. While a street railroad company has a 
right to run its cars on a public street, yet the public have also a right 
to travel thereon; and the railroad company must exercise such care 
and precaution, for the purpose of avoiding accidents and endanger- 
ing property or person, as a reasonable prudence would suggest. It 
has only an equal right with the traveling public to the use of the 
street where its track is laid, with a few exceptions, such as that the 
cars run on a track, and when a vehicle meets a car it must give way. 
(Shea v. Potrero <fc Bay View B.B. Co., 44 Cal. 414.) To the same effect, 
Kansas, etc., B. B. Co. v. Pointer, 9 Kan. 620; KeUinger v. Forty-second 
Street B. B. Co., 50 N. Y. 206. The construction and operation of a 
horse railroad in the public streets of a city, by authority from the city 
government, is not a new burden imposed on the owners of the fee of 
the land, and' they are not entitled to a compensation therefor, except 
where some private right of such an owner, as his free access to his 
own land or buildings, has been materially impaired thereby. (Hobart 
v. Milwaukee City B. B. Co. f 27 Wis. 194.) See Middlesex B. B. Co. v. 
Wakefield, 103 Mass. 262. 

499. Two Corporations may use the same track. Two cor- 
porations may be permitted to use the same street, each 
paying an equal portion for the construction of the track; 
but in no case must two railroad corporations occupy and 
use the same street or track for a distance of more than five 
blocks. [The three preceding sections are taken from Stats. 
1870, p. 481, Sees. 1-10.] 

Double Tracks. The Act of 1870, granting to the city councils the 
power to authorize street railroads to be laid down in streets in a city, 
does not prohibit such councils, when there is one railroad track in a 
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street, from granting the right to construct another in the same street. 
(0. R. R. Co. v. 0. B. <fc F. V. R. R. Co., 45 Cal. 365.) If a party 
dedicates a public street through his land, and a railroad company 
afterwards procures a condemnation ,of land h along the street for its 
track, and damages are awarded to him therefor, this is no reason why 
he should not be awarded further damages, to be paid by another rail- 
road company, which seeks to build another track on the same street. 
(8. P. R.R. Co. v. Reed, 41 Cal. 256.) 

As to third persons, the maxim, Sic utere tuo alienum non kedas, ap- 
plies to obligate a street railroad corporation to keep in repair that 
portion of a switch which, being part of its own track, connects with 
that of another, although, as between the corporations, the duty of 
repairing may rest upon the latter. (McKenna v. Metropolitan R. R. 
Co., 112 Mass. 55.) See, as to right of company to use track of another, 
Jersey City, etc., R. R. Co. v. Jersey City, etc,, R. R. Co., 20 N.J. Eq. 61. 

500. Crossing tracks — Obstructions. Any proposed rail- 
road track may be permitted to cross any track already con- 
structed, the crossing being made as provided in Chapter 
II, Title III, of this Part. In laying down the track 
and preparing therefor, not more than one block must be 
obstructed at any one time, nor for a longer period than 
ten working days. 

501. Bates of fare, speed, etc. The rates of fare on the 
cars must not exceed ten cents for one fare, for any distance 
under three miles. The cars must be of the most approved 
construction, for comfort and convenience of passengers, 
and provided with brakes to stop the same, when required. 
The rate of Jspeed must not be greater than eight miles per 
hour. A violation of the provisions of this section subjects 
the corporation to a fine of one hundred dollars for each 
offense. 

502. Time allowed for completion of work of laying down 
track. Work to construct the railroad must be commenced 
within one year from the date of the ordinance granting the 
right of way, and the filing of articles of incorporation, 
and the same must be completed within three years there- 
after. A failure to comply with these provisions works a 
forfeiture of the right of way, as well as of the franchise, 
unless the uncompleted portion is abandoned by the cor- 
poration, with the consent of the authorities granting the 
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right of way — such abandonment and consent to be in 
writing. 

The three preceding sections are founded on Stats. 1863, p. 297, 
$$ 1, 2, 3, 4, 5. This section is also based on Slats. 1870, p. 482. 
$$1-6. 

503. May make further Regulations and Rules. Cities and 
towns in or through which street railroads run, may make 
such further regulations for the government of such street 
railroads as may be necessary to a full enjoyment of the 
franchise, and the enforcement of the conditions provided 
herein. [See Stats. 1870, p. 483, § 10.] 

504. Penalty for overcharging. Any corporation, or agent 
or employee thereof, demanding or charging a greater sum 
of money for fare on the cars of such street railroad than 
that fixed, as provided in this Title, forfeits to the person 
from whom such sum is received, or who is thus over- 
charged, the sum of two hundred dollars, to be recovered 
in a civil action, in any justice's court having jurisdiction 
thereof, against the corporation. [See Stats. 1863, p. 
297, g 1.] 

505. To provide and furnish Passenger Tickets — Penalty. 
Every street railroad corporation must provide, and, on re- 
quest, furnish to all persons desiring a passage on its cars, 
any required quantity of passenger tickets or checks, each 
to be good for one ride. Any corporation failing to provide 
and furnish tickets or checks to any person desiring to pur- 
chase the same, at not exceeding the rate hereinbefore pre- 
scribed, shall forfeit to such person the sum of two hundred 
dollars, to be recovered as provided in the preceding sec- 
tion. 

506. Prima facie Evidence of Agency. Upon the trial of 
an action for any of the sums forfeited, as provided in the 
two preceding sections, proof that the person demanding or 
receiving the money as fare, or for the sale of the ticket or 
check, was, at the time of making the demand or receiving 
the money, engaged in an office of the corporation, or 
vehicle belonging to the corporation, shall be prima facie 
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evidence that such person was the agent, servant, or em- 
ployee of the corporation, to receive the money and give the 
ticket or check mentioned. 

507. Rights reserved to City or Town. In every grant to 
construct street railroads, the right to grade, sewer, pave, mac- 
adamize, or otherwise improve, alter, or repair the streets 
or highways, is reserved to the corporation, and cannot be 
alienated or impaired; such work to be done so as to 
obstruct the railroad as little as possible; and, if required, 
the corporation must shift its rails so as to avoid the ob- 
structions made thereby. 

608. License to be paid to City or Town. Each street rail- 
road corporation must pay to the authorities of the city, 
town, county, or city and county, as a license upon each 
car, such sum as the authorities may fix, not exceeding fifty 
dollars per annum in the City of San Francisco, nor more 
than twenty-five dollars per annum in other cities or towns. 
Where any street railroad connects or runs through two or 
more cities or towns, a proportionate or equal share of such 
license tax must be paid to each of the cities or towns, and 
no such license tax is due the county authorities where the 
same is paid to any city or town authority. [See Stats. 
1870, p. 483, g 10.] 

509. Track for Grading Purposes. The right to lay down 
a track for grading purposes, and maintain the same for a 
a period not to exceed three years, may be granted by the 
corporate authorities of any city or town, or city and county, 
or Supervisors of any city or county, but no such track 
must remain more than three years upon any one street; 
and it must be laid level with the street, and must be oper- 
ated under such restrictions as not to interfere with the use 
of the street by the public. The corporate authorities of 
any city or town, or city and county, may grant the right to 
use steam, or any other motive power, in propelling the cars 
used on such grading track, when public convenience or 
utility demands it, but the reasons therefor must be set 
forth in the ordinance, and the right to rescind the ordi- 
nance at any time is reserved. [See Stats. 1870, p. 483, 

8 ii-] 
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510. What provisions of Title III are applicable to Street 
Railroads. Street railroads are governed by the provisions 
of Title III of this Part, so far as they are applicable, 
unless such railroads are therein specially excepted. 

511. TiUe applicable to Natural Persons alike with Corpora- 
tions. When a street railroad is constructed, owned, or 
operated by any natural person, this title is applicable to 
to such person in like manner as it is applicable to corpo- 
rations. 



TITLE V. 

WAGON ROAD CORPORATIONS. 

Section 512. Three Commissioners to act with Surveyor. 

513. Survey and map to be filed and approved by Supervisors. 

514. Tolls, etc., to be collected. Penalty for taking unlawful tolls. 

515. No tolls to be charged on highways or public roads. 

516. Bates of toll to be posted at gate. 

517. Toll gathererjnay detain persons until they pay toll 

518. Toll gatherer not to detain any person unnecessarily. 

519. Persons avoiding tolls to pay five dollars. 

520. Penalties for trespass on property of corporation. 

521. When capital invested is repaid, tolls to be reduced, etc. 

522. May mortgage and hypothecate corporate property. 

523. This Title applies to natural persons as well as corporations. 

512. Three Commissioners to act ivith Surveyor. Where a 
corporation is formed for the construction and maintenance 
of a wagon road, the road must be laid out as follows : 

Three commissioners must act in conjunction with the 
surveyor of the corporation, two to be appointed by the 
Board of Supervisors of the county through which the road 
is to run, and one by the corporation, who must lay out the 
proposed road and report their proceedings, together with 
the map of the road, to the supervisors, as provided in the 
succeeding section. 

513. Survey and Map to be filed and approved by Super- 
visors. When the route is surveyed, a map thereof must be 
submitted to and filed with the Board of Supervisors of 
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each county through or into which the road runs, giving its 
general course and the principal points to or by which it 
runs, and its width, which must in no case exceed one hun- 
dred feet, and the supervisors must either approve or reject 
the survey. If approved, it must be entered of record on 
the journal of the board, and such approval authorizes the 
use of all public lands and highways over which the survey 
runs; but the Board of Supervisors must require the corpo- 
ration, at its own expense, and the corporation must so 
change and open the highway so taken and used as to make 
the same as good as they were before the appropriation 
thereof; and must so construct all crossings of public high- 
ways over and by its road, and its toll-gates, as not to hinder 
or obstruct the use of the same. [See Stats. 1854, p. 74, g 1.] 

The Legislature has power to grant to turnpike corporations the 
right to build a road over an existing highway. (Pardon Turnpike Co. 
v. Bishop, 11 Vt. 198.) 

Authority conferred upon a plank road company, by the Legislature, 
to construct a plank road between two designated points, implies no 
right to appropriate to that purpose the whole of a public highway, 
without express words of permission. The grant is in derogation of 
common right, and must be strictly pursued. (Justices, etc., v. Qriffin, 
etc., Plankroad Co., 9 Ga. 475.) 

A turnpike company acquires only an easement and not a fee in the 
land on which the road is built. {Dunham v. Williams, 36 Barb. 136; 
KeUy v. Donahue, 2 Met., Ky., 482.) 

514. Tolls, etc., to be collected — Penalty for taking unlaivful 
tolls. All wagon road corporations may bridge or keep 
ferries on streams on the line of their road, and must do all 
things necessary to keep the same in repair. They may take 
such tolls only on their roads, ferries or bridges, as are 
fixed by the board of supervisors of the proper county 
through which the road passes, or in which the ferry or 
bridge is situate, except that in the counties of Klamath, 
Butte, Del Norte, Plumas, Humboldt and Sierra, the direc- 
tors may fix their own tolls; but in no case must the tolls 
be more than sufficient to pay fifteen per cent., nor less 
than ten per cent, per annum on the cost of construction, 
after paying for repairs and other expenses for attending to 
the roads, bridges or ferries. If tolls, other than as herein 
provided, are charged or demanded, the corporation forfeits 
its franchise, and must pay to the party so charged one 
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hundred dollars as liquidated damages. [Approved March 
28, 1874. Sixty days.] 

It is so provided in general, that the taking of excessive tolls will 
work a forfeiture of the franchise. ( See People v. Kingston, etc. Turnpike 
Co., 23 Wend. 193.) In the absence of the toll gatherer, his wife must 
be deemed to be his agent, and if she exacts more than lawful toll, he 
is liable to the penalty. (Marselis v. Seaman, 21 Barb. 319. See $ 518.) 

515. No tolls to be charged on highways or public roads. 
When any highway or public road is taken and used by any 
wagon road corporation, as a part of its road, the corpora- 
tion must not place a tollgate on, or take tolls for the use 
of such highway or public road by teamsters, travelers, 
drovers, or any one transporting property over the same. 
[See Stats. 1853, p. 114, § 3.] 

516. Bates of toll to be posted al gate. The corporation 
must affix and keep up, at or over each gate, or in some 
conspicuous place, so as to be conveniently read, a printed 
list of the rates of toll levied and demanded. [See Stats. 
1853, p. 176, § 30.] 

517. Toll Gatherer may detain persons until they pay toll. 
Each toll gatherer may prevent from passing through his 
gate, persons leading or driving animals or vehicles subject 
to toll, until they shall have paid, respectively, the tolls 
authorized to be collected. [See Stats. 1853, p. 176, § 29.] 

An incorporated plank road company which abandons its road, 
leaving its gates open, and keeping no agent thereat to receive or 
demand toll, cannot charge a person, as on an implied contract, for 
his use of the road during the continuance of such abandonment. 
(PoweU v. Sammons, 31 Ala. 552. ) 

518. Toll Gatherer not to detain any person unnecessarily < 
Every toll gatherer who, at any gate, unreasonably hinders 
or delays any traveler or passenger liable to the payment of 
toll, or demands or receives from any person more than he 
is authorized to collect, for each offense forfeits the sum of 
twenty-five dollars to the person aggrieved. [See Stats. 1853, 
p. 176, § 31.] 

519. Persons avoiding Tolls to pay five dollars. Every per- 
son who, to avoid the payment of the legal toll, with his 
team, vehicle, or horse, turns out of a wagon, turnpike, or 
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plank road, or passes any gate thereon on ground adjacent 
thereto, and again enters upon such road, for each offense 
forfeits the sum of five dollars to the corporation injured. 
[See Stats. 1853, p. 176, § 33.] 

What acts amount to a violation of a statute providing a penalty 
for forcibly passing a gate of a turnpike company without paying toll: 
Bridgewater & Utica Plank Boad Co. v. Bobbins, 22 Barb. 662; Ham- 
mondsport, etc., P. Co. v. Brundage, 13 How. Pr. 448; Green Mountain 
T. Co. v. Hemmxngway, 2 Vt. 512. What acts amount to a fraudulent 
evasion of toll: Centre T. Co. v. Vandusen, 10 Vt. 197; Carrier v. Scho- 
harie T. Co., 18 Johns. 56. 

V 

520. Penalties for Trespasses on property of Corporation, 
Every person who : 

1. Willfully breaks, cuts down, defaces, or injures any 
mile stone or post on any wagon, turnpike, or plank road; 
or, 

2. Willfully breaks or throws down any gate on such road ; 
or, 

3. Digs up or injures any part of such road, or anything 
thereunto belonging; or, 

4. Forcibly or fraudulently passes any gate thereon with- 
out having paid the legal toll; 

For each offense forfeits to the corporation injured the 
sum of twenty-five dollars, in addition to the damages result- 
ing from his wrongful act. [See Stats. 1853, p. 176, g 32.] 

521. Revenue, how to he appropriated — Tolls to be reduced, 
when. The entire revenue from the road shall be appropri- 
ated, first, to repayment to the corporation of the costs of its 
construction, together with the incidental expenses incurred 
in collecting tolls and keeping the road in repair; and, 
second, to the payment of the dividend among its stock- 
holders, as provided in section five hundred and fourteen. 
When the repayment of the cost of construction is com- 
pleted, the tolls must be so reduced as to raise no more than 
an amount sufficient to pay said dividend, and incidental 
expenses, and to keep the road in good repair. 

522. May mortgage and hypothecate Corporate Property. 
The corporation may mortgage or hypothecate its road and 
other property for funds with which to construct or repair 
their road, but no mortgage or hypothecation is valid or 
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binding unless at least twenty-five per cent, of the capital 
stock subscribed has been paid in and invested in the con- 
struction of the road and appurtenances, and then only 
after an affirmative vote of two thirds of the capital stock 
subscribed. [See Stats. 1853, p. 173, g 19.) 

Note of Turnpike Company. Under act of May 12, 1853, for 
the incorporation of turnpike road companies, it is competent for a 
majority of the stockholders, assembled in stockholders' meeting, to 
authorize the Board of Directors to execute a promissory note of the 
company; but if a note is executed by the Board of Directors without 
such authority, a subsequent resolution, adopted by a majority of the 
stockholders, levying an assessment to pay the note, is a ratification, 
and makes the note the note of the company. 

Mortgage of Turnpike Company. It requires the vote of two 
thirds of the stockholders of a turnpike company to enable the Board 
of Directors to mortgage the property of the company, and if, with- 
out such vote, a mortgage is given, it requires a two thirds vote to 
ratify it. The facts that by a majority vote of the stockholders an 
assessment is levied to pay the mortgage, and that two-thirds of the 
stockholders pay the assessment, do not prove a ratification. {Forbes 
v. 8an Rafael Turnpike Co., 50 Cal. 340.) 

523. This Title applies to Natural Persons as well as Cor- 
porations. When a wagon, turnpike, or plank road is con- 
structed, owned, or operated by any natural person, this 
Title is applicable to such person in like manner as it is 
applicable to corporations. 



TITLE VI. 

BRIDGE, FERRY, WHARF, CHUTE AND PIER 

CORPORATIONS. 

Section 528. Corporation to obtain license from supervisors. 

529. In what contingencies corporate existence ceases. 

530. President and Secretary to make annual report, and what to 

contain. Damages for failing to report. 

531. This title to apply to natural persons alike with corporations. 

528. Corporation to obtain license from supervisors. No 
corporation must construct or take tolls on a bridge, ferry, 
wharf, chute or pier, until authority is granted therefor by 
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the supervisors- [See Stats. 1858, p. 120, gl; 1870, p. 
526, g 1.] 

When an act is passed authorizing the building of a toll-bridge 
across a river, and the collection of such tolls as the board of super- 
visors of the county shall fix, with a proviso that the legislature may 
modify or change the rates, the power of the board of supervisors in 
the premises is not exhausted when they once fix the tolls, but the 
board may change the same from time to time, subject to the super- 
visory control of the legislature. {Stanislaus Bridge Co. v. Horsley, 46 
Cal. 108.) 

529. In what contingencies corporate existence ceases. Every 
such corporation ceases to be a body corporate : 

1. If, within six months from filing its articles of incor- 
poration, it has not obtained such authority from the Board 
of Supervisors; and if, within one year thereafter, it has not 
commenced the construction of the bridge, wharf, chute or 
pier, and actually expended thereon at least ten per cent, 
of the capital stock of the corporation; 

2. If, within three years from filing the articles of incor- 
poration, the bridge, wharf, chute or pier is not completed; 

3. If, when the bridge, wharf, chute or pier of the cor- 
poration is destroyed, it is not reconstructed and ready for 
use within three years thereafter; 

4. If the ferry of any such corporation is not in running 
order within three months after authority is obtained to 
establish it, or if at any time thereafter it ceases, for a like 
term consecutively, to perform the duties imposed by law. 
[See Stats. 1850, p. 347, g 169.] 

530. President and Secretary to make Annual Beport, and 
what to contain. The president and secretary of every bridge, 
ferry, wharf, chute, or pier corporation, must annually, under 
oath, report to the Board of Supervisors of the county in 
which the articles of incorporation are filed : 

1. The cost of constructing and providing all necessary 
appendages and appurtenances for their bridge, ferry, wharf, 
chute, or pier; 

2. The amount of all moneys expended thereon since its 
construction, for repairs and incidental expenses; 

3. The amount of their capital stock, how much paid in, 
and how much actually expended thereof; 
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4. The amount received during the year for tolls, and 
from all other sources, stating each separately; 

5. The amount of dividends made, and the indebtedness 
of the corporation, specifying for what it was incurred; 

6. Such other facts and particulars respecting the business 
of the corporation as the Board of Supervisors may require. 

This report the president and secretary must cause to be 
published for four weeks in a daily newspaper published 
nearest the bridge, ferry, wharf, pier, or chute, if required 
by order of the Board of Supervisors. A failure to make 
such report subjects the corporation to a penalty of two 
hundred dollars; and for every week permitted to elapse 
after such failure, an additional penalty of fifty dollars; 
payable in each case to the county from which the authority 
of the corporation was derived. All such cases must be 
reported by the Board of Supervisors to the district attorney, 
who must commence an action therefor. [See Stats. 1850, 
p. 347, gg 170-173.] 

For penalty for making fraudulent reports, see $ 564, Penal Code, 
in Appendix. 

531. This Title to apply to Natural Persons alike ivith Cor- 
porations. When a bridge, ferry, wharf, chute, or pier is 
constructed, operated, or owned by a natural person, this 
title is applicable to such person in like manner as it is 
applicable to corporations. 



TITLE VII. 

TELEGRAPH CORPORATIONS. 

Section 536. May use right of way along waters, roads, and highways. 

537. Persons liable for damages for injuring telegraph property. 

538. Party guilty of willful and malicious injury, liable to one hun- 

dred times actual damages. 

539. Conditions on which damage to subaqueous cable may be 

recovered. 

540. May dispose of certain rights. 

541. Repealed. 

636. May use Bight of Way along waters, roads, and high- 
ways. Telegraph corporations may construct lines of tele- 
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graph along and upon any public road or highway, along or 
across any of the waters or lands within this State, and may 
erect poles, posts, piers, or abutments for supporting the 
insulators, wires, and other necessary fixtures of their lines, 
in such manner and at such points as not to incommode the 
public use of the road or highway, or interrupt the naviga- 
tion of the waters. [See Stats. 1857, p. 171, § 1.] 

537. Persons liable for damages for injuring Telegraph 
Property. Any person who injures or destroys, through 
want of proper care, any necessary or useful fixture of any 
telegraph corporation, is liable to the corporation for all 
damages sustained thereby. Any vessel which, by drag- 
ging its anchor or otherwise, breaks, injures, or destroys 
the subaqueous cable of a telegraph corporation, subjects 
its owner to the damages hereinbefore specified. [See 
Stats. 1850, p. 347, § 152; 1857, p. 171, § 2; 1862, p. 290, § 8.] 

538. Party guilty of Willful and Malicious injury, liable to 
one hundred times actual damages. Any person who will- 
fully and maliciously does any injury to any telegraph prop- 
erty mentioned in the preceding section, is liable to the 
corporation for one hundred times the amount of actual 
damages sustained thereby, to be recovered in any court of 
competent jurisdiction. [See Stats. 1862, p. 290, § 8.] 

539. Conditions on which damage to subaqueous cable may 
be recovered. No telegraph corporation can recover damages 
for the breaking or injury of any subaqueous telegraph 
cable, unless such corporation has previously erected, on 
either bank of the waters under which the cable is placed, 
a monument, indicating the place where the cable lies, and 
publishes for one month, in some newspaper most likely to 
give notice to navigators, a notice giving a description and 
the purpose of the monuments, and the general course, 
landings, and termini of the cable. [See Stats. 1857, p. 
171, I 3.] 

540. May dispose of certain rights. Any telegraph cor- 
poration may, at any time, with the consent of the persons 
holding two thirds of the issued stock of the corporation, 
sell, lease, assign, transfer, or convey any rights, privileges, 
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franchises, or property of the corporation, except its corpo- 
rate franchise. [See Stats. 1861, p. 84, § 6.] 

541. Repealed by Amendment 1873-4. The section for- 
merly required rates of charges to be uniform, and required 
notice to be published of the same. 

Responsibility for Messages. It is not generally agreed that tel- 
egraph companies are responsible in the same degree as common car- 
riers. In this State we hold them responsible as common carriers. 
($2168 Civil Code; Parks v. Alta Cal. Tfl. Co., 13 Cal. 422; Thurn v. 
Alta TeL Co., 15 Cal. 472.) They are so held in England. (McAndrew 
v. Electric Tel. Co., 17 C. B. 3; so in Rittenhouse v. Independent Tel. 
Line, 1 Daly, N. Y., 475.) In other States they are held to the same 
responsibility as carriers of passengers. (New York, etc., TeL Co. v. 
Dryburg, 35 Penn. St. 298.} 

In this case the court were of opinion, that though telegraph com- 
panies are not, like common carriers, insurers for the correct trans- 
mission and safe delivery of messages, yet their obligations, so far as 
they reach, spring from the same sources — the public nature of their 
employment, and the contract under which the particular duty is 
assumed — and that, therefore, such companies should be held to a 
high degree of responsibility. 

The same doctrine was held in the case of Bowen v. Lake Erie Tel. 
Co. (1 Am. L. Reg. 685). 

But another class of cases deny that telegraph companies are liable 
as common carriers, considering them as bailees. This was the doc- 
trine held in New Orleans Tel. Co. v. Bobson (15 Gratt. 122) ; Birney v. 
N. Y., etc., Tel. Co. (18 Md. 341); Breese v. U. 8. Tel. Co. (45 Barb. 
275); West. Union Tel. Co. v. Carew (15 Mich. 525). 

Can limit Liability. It is well settled that telegraph companies can 
limit their liability by a contract or stipulation. Thus it is frequently 
stipulated that unless a message is repeated, the company will not be 
liable beyond the price of the message. So, where the blank on which 
a telegraphic message is written, has printed upon it a stipulation 
that the company will not be liable for mistakes in transmission, 
beyond the amount paid for sending, unless such message be repeated, 
the sender cannot recover a greater amount for mistake in transmis- 
sion, unless such mistake be caused by gross negligence or fraud. 
(Redpaih v. West U. Tel. Co., 112 Mass. 71.) And this is a reasonable 
regulation. (Passmore v. West. TJ. Tel. Co., 9 Phil. (Pa.) 90; Breese v. 
U. S. Tel. Co., 48 N. Y. 132; McAndrew v. Electric Tel. Co., 17 C. B. 3.) 

But they cannot stipulate against the negligence or fraud of their 
agents, as this would be against public policy. {West. U. Tel. Co. v. 
Ordham, 1 Col. T. 230; Tyler v. West. U. Tel. Co., 60 111. 421; Mbbard 
v. West. U. Tel. Co., 33 Wis. 559.) So where, by a printed stipula- 
tion, the liability of the company was restricted where a message was 
not repeated, it was held that it was not thereby exonerated from loss 
arising through the want of proper skill and care in its servants, or 
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the use of defective instruments, and that the burden of proving the 
want of such skill and care was on the plaintiff. {Sweatland y. III. & 
Miss. Tel. Co., 27 Iowa, 433.) 

Stipulation Unreasonable. Plaintiff sent a telegram written on a 
blank, furnished by the defendants, which had the following condition 
printed on it: "It is agreed that the company shall not be liable for 
.... non-delivery of any message beyond the amount received for 
sending the same." The message was not delivered, and in an action 
, brought by the plaintiff to recover damages therefor, defendants 

admitted their liability to the extent of the amount paid for sending 
the message. It was held that the above condition was unreasonable, 
and that defendants were liable for all damages accruing to plaintiff. 
(True v. International Tel. Co., 60 Me. 9.) 

The printed regulations of a telegraph company, subject to which 
all night messages are required to be sent, stating that the company 
" will receive messages to be sent during the night at one half the 
usual rates," on condition that the company shall not be liable for 
errors or delay in the transmission or delivery, or for non-delivery of 
such messages from whatever cause occurring, and shall only be 
bound in such case to return the amount paid, is void. ( Bartlett v. 
West. U. Tel. Co., 62 Me. 209.) But a regulation that suit for damages 
must be brought within six months, was held reasonable. ( Wolf v. 
West. V. Tel. Co., 62 Penn. St 83.) A message was written on a blank 
containing a printed condition exonerating the company from liability 
from whatever cause occurring in the transmission of messages sent 
during the night, at one half the usual rates. The message was sent 
during the night, and was in cipher, but by the gross negligence of 
the company's servants it was delayed. It was held that the condition 
exonerating the company, was unreasonable and void, and the com- 
pany was liable; but as the message was in cipher, and the company 
entirely ignorant of its purport, it was only liable for the amount 
received for transmission. (Candee v. West. U. Tel. Co., 34 Wis. 471.) 

Cables in navigable Waters. Telegraph cables so laid or sus- 
pended in navigable waters as to catch upon the keels, or to come in 
contact with vessels navigating the stream, and which but for such 
cables would pass without difficulty or interruption, are improperly 
placed, and injuriously interrupt navigation, and are pro tanto a pub- 
lic nuisance. (Blanchard v. West. U. Tel. Co., 60 N. Y. 510.) 
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TITLE VIII. 

WATER AND CANAL CORPORATIONS. 

Section 548. Corporation may obtain contract to supply city or town. 

549. Duties of corporation. Bates fixed by commissioners. 

550. Bight to use streets, ways, alleys, and roads. 

551. To build and keep bridges in repair. 

552. When use of water to be continued as an easement. 

548. Corporation may obtain Contract to supply city or totvn. 
No corporation formed to supply any city, city and county, 
or town with water, must do so unless previously authorized 
by an ordinance of the authorities thereof, or unless it is 
done in conformity with a contract entered into between the 
city, city and county, or town and the corporation. Con- 
tracts so made are valid and binding in law, but do not 
take from the city, city and county, or town the right to 
regulate the rates for water, nor must any exclusive right 
be granted. No contract or grant must be made for a term 
exceeding fifty years. [See Stats. 1852, p. 171, § 3.] 

549. Duties of Water Corporations — Bates fixed by Commis- 
sioners. All corporations formed to supply water to cities 
or towns must furnish pure fresh water to the inhabitants 
thereof, for family uses, so long as the supply permits, at 
reasonable rates and without distinction of persons, upon 
proper demand therefor; and must furnish water to the ex- 
tent of their means, in case of fire or other great necessity, 
free of charge. The rates to be charged for water must be 
determined by commissioners, to be selected as follows: 
two by the city and county or city or town authorities, or 
when there are no city or town authorities, by the Board of 
Supervisors of the county, and two by the water company; 
and in case a majority cannot agree to the valuation, the 
four commissioners must choose a fifth commissioner; if 
they cannot agree upon a fifth, then the county judge of the 
county must appoint such fifth person. The decision of the 

149 



gg549-552 PRIVATE CORPORATIONS. 

majority of the commissioners shall determine the rates to 
be charged for water for one year, and until new rates are 
established. The Board of Supervisors, or the proper city 
or town authorities, may prescribe proper rules relating to 
the delivery of water, not inconsistent with the laws of the 
State. 

550. Bight to use Streets, Ways, Alleys, and Roads. Any 
corporation created under the provisions of this Part, for 
the purposes named in this Title, subject to the reasonable 
direction of the Board of Supervisors, or city or town 
authorities, as to the mode and manner of using such right 
of way, may use so much of the streets, ways, and alleys 
in any town, city, or city and county, or any public road 
therein, as may be necessary for laying pipes for con- 
ducting water into any such town, city, or city and county, or 
through or into any part thereof. [See Stats. 1868, p. 220, 
§5.] 

551. To build and keep Bridges in Bepair. Every water 
or canal corporation must construct and keep in good repair, 
at all times, for public use, across their canal, flume, or 
water pipe, all of the bridges that the Board of Supervisors 
of the county in which such canal is situated may require, 
the bridges being on the lines of public highways and nec- 
essary for public uses in connection with such highways; 
and all waterworks must be so laid and constructed as not 
to obstruct public highways. [See Stats. 1862, p. 541, §4.] 

552. When use of Water to be continued as an Easement. 
Whenever any corporation, organized under the laws of this 
State, furnishes water to irrigate lands which said cor- 
poration has sold, the right to the flow and use of said 
water is and shall remain a perpetual easement to the land 
so sold, at such rates and terms as may be established by 
said corporation in pursuance of law. And whenever any 
person who is cultivating land on the line and within the 
flow of any ditch owned by such corporation, has been fur- 
nished ,water by it, with which to irrigate his land, such 
person shall be entitled to the continued use of said water, 
upon the same terms as those who have purchased their 
land of the corporation. [In effect April 3, 1876.] 
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TITLE IX. 

HOMESTEAD CORPORATIONS. 

Section 557. Time of corporate existence. 

558. By-laws to specify time and amount of payment of install- 

ments, etc. 

559. Advertisement and sale of delinquent and forfeited shares. 

560. May borrow and loan funds— How, and for what time. 

561. Minor children, wards, and married women may own stock. 

562. Forfeiture for speculating in or owning lands exceeding two 

hundred thousand dollars. 

563. When corporation is terminated, and how. 

564. Payment of premiums. 

565. Annual report to be published. 

566. Publication in certain cases. 

557. Time of Corporate existence. Corporations organized 
for the purpose of acquiring lands in large tracts, paying 
off incumbrances thereon, improving and subdividing them 
into homestead lots or parcels, and distributing them among 
the shareholders, and for the accumulation of a fund for 
such purposes, are known as homestead corporations, and 
must not have a corporate existence for a longer period than 
ten years. [See Stats. 1861, p. 567, g§ 1, 3; 1867-8, p. 
539, 1 1.] 

558. By-laws to specify time and amount of Payment of 
Installments, etc. Such corporations must specify in their 
by-laws the times when the installments of the capital stock 
are payable, the amount thereof, and the fines, penalties, or 
forfeitures incurred in case of default. A printed copy of 
the articles of incorporation and by-laws must be furnished 
to any shareholder on demand. 

558. Advertisement and Sale of Delinquent and Forfeited 
Shares. Whenever any shares of stock are declared for- 
feited by resolution of the Board of Directors, the directors 
may advertise the same for sale, giving the name of the sub- 
scriber and the number of shares, by notice of not less than 
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three weeks, published at least once a week in a newspaper 
of general circulation in the city, town, or county where the 
principal place of business of such corporation is located. 
Such sale must be made at auction, under the direction of 
the secretary of the company. The corporation may be a 
bidder, and the shares must be disposed of to the highest 
bidder for cash. No defect, informality, or irregularity in 
the proceedings respecting the sale invalidates it, if notice 
is given as herein provided. After the sale is made the sec- 
retary must, on receipt of the purchase-money, transfer to 
the purchaser the shares sold, and after deducting from the 
proceeds of such sale all installments then due, and all ex- 
penses and charges of sale, must hold the residue subject 
to the order of the delinquent subscriber. [See Stats. 
1863-4, p. 492; 1867-8, p. 540, § 1.] 

560. May borrow and loan Funds — Hoiv, and for what time. 
Homestead corporations may borrow money for the pur- 
poses of the corporation, not exceeding at any one time one 
fourth of the aggregate amount of the shares or parts of 
shares actually paid in, and the income thereof; no greater 
rate of interest must be paid therefor than twelve per cent, 
per annum. For the purpose of completing the purchase 
of lands intended to be divided and distributed, they may 
borrow on the security of their shares on the land thus 
purchased, or that owned by the corporation at the time of 
procuring the loan, any sum of money which, together with 
the interest contracted to become due thereon, will not ex- 
ceed ninety per cent, of the unpaid amount subscribed by 
the shareholders; but no loan must be made to the corpora- 
tion for a term extending beyond that of its existence. 
[See Stats. 1870, p. 474, § 1; 1861, p. 567, § 5.] 

561. Minor children, wards, and married women may own 
stock. Such shares of stock in homestead corporations as 
may be acquired by children, the cost of which, and the 
deposits and assessments on which are paid from the per- 
sonal earnings of the children, or with gifts from persons 
other than their male parents, may be taken and held for 
them, by their parents or guardians. Married women may 
hold^such shares as they acquire with their personal earn- 
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ings, or those of their children, voluntarily bestowed there- 
for, or from property bequeathed or given to them by per- 
sons other than their husbands. [See Stats. 1861, p. 567, 
§6.] 

562. Forfeiture for Speculating in or Oivning Lands ex- 
ceeding tzvo hundred thousand dollars. Homestead corpora- 
tions must not purchase and sell, or otherwise acquire and 
dispose of real property, or any interest therein, or any 
personal property, for the sole purpose of speculation or 
profit. Nor must any such corporation at any one time own 
or hold, in trust or otherwise, for its purposes, real prop- 
erty, or any interest therein, which in the aggregate exceeds 
in cash value the sum of two hundred thousand dollars. 
For any violation of the provisions of this section, corpora- 
tions forfeit their corporate rights and powers. On the ap- 
plication of any citizen to a court of competent jurisdiction 
such forfeiture may be adjudged, and the judgment carries 
with it costs of the proceedings. 

563. When Corporation is terminated, and how. Except for 
the purpose of winding up and settling its affairs, every 
homestead corporation must terminate at the expiration of 
the time fixed for its existence in the articles of incorpora- 
tion, or when dissolved as provided in this Part. No divi- 
dend of funds must be made on termination of its corporate 
existence, until its debts and liabilities are paid; and upon 
the final settlement of the affairs of the corporation, or 
upon the termination of its corporate existence, the direc- 
tors, in such manner as they may determine, must divide 
its property among its shareholders in proportion to their 
respective interests, or, upon the application of a majority 
in interest of the stockholders, must sell and dispose of any 
or all of the real estate of the corporation upon such terms 
as may be most conducive to the interests of all the stock- 
holders, and must convey the same to the purchaser, and 
distribute the proceeds among the shareholders, or may at 
any time, when best for the interests of all the share- 
holders, cause the lands of the corporation to be subdivided 
into lots and distributed, by sale for premiums, at auction 
or otherwise, among the shareholders. [See Stats. 1861, 
p. 567, \ 7; 1870, p. 474, § 1.] 
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564. Payment of Premiums. Such premiums on lots may 
be made payable at the time they are bid off, and, if not so 
paid on any lot of land, the directors may immediately 
offer the same for sale again. If made payable at a future 
day, and any shareholder fails to pay his bid on the day the 
same is made due and payable, the directors may advertise 
and sell the shares of stock representing the lots of land on 
which the premiums remain unpaid, in the manner provided 
in the by-laws for the sale of shares on account of delin- 
quent installments and premiums. [See Stats. 1870, p. 
474, § I.] 

565. Annual Report to he published. The actual financial 
condition of all homestead corporations must, by the direc- 
tors thereof, be published annually in the [a] newspaper 
published at the principal place of business of the corpora- 
tion, for four weeks, if published in a weekly, and two 
weeks, if published in a daily. The statement must be 
made up to the end of each year, and must be verified by 
the oath of the president and secretary, showing the items 
of property and liabilities. [See Stats. 1861, p. 567, § 8.] 

566. Publication in certain cases. In any case in which 
a publication is required, and no newspaper is published at 
the principal place of business, the publication may be 
made in a paper published in an adjoining county. 

An Act supplementary to an act entitled An Act to authorize the formation 

of Corporations to provide the Members thereof with Homesteads, or 

Lots of Land suitable for Homesteads, approved May twentieth, eighteen 

hundred and sixty-one. 

Approved March 23, 1874. 

Section 1. Any corporation formed under the act to 
which this act is supplemental, whose period of existence 
is not stated in its articles of incorporation to be ten years, 
may continue its corporate existence for ten years from the 
date of filing its articles of incorporation, upon complying 
with the provisions of this act. 

Sec. 2. Any such corporation existing on the first day of 
January, eighteen hundred and seventy-four, may, at any 
time before its period of existence, as stated in its articles 
of incorporation, shall expire, continue its existence, as 
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stated in section one of this act, by a majority vote of its 
Board of Trustees at any meeting of such board, or by a 
vote of a majority of the stockholders, as the Board of 
Trustees may elect. A certificate of the action of the 
directors, signed by them and their secretary, when the 
election is made by their vote, or upon the written consent 
of the stockholders or members, or a certificate of the pro- 
ceedings of the meeting of the stockholders or members, 
when such election is made at any such meeting, signed by 
the chairman and secretary of the meeting and a majority 
of the directors, must be filed in the office of the clerk of 
the county where the original articles of incorporation are 
filed, and a certified copy thereof must be filed in the office 
of the Secretary of State; and thereafter the corporation 
shall continue its existence under the provisions of this act, 
and shall possess all the rights and powers, and be subject 
to all the obligations, restrictions, and limitations prescribed 
by the act of which this is supplementary. 

Sec. 3. This act shall take effect from and after its passage. 



TITLE X. 

SAVINGS AND LOAN CORPORATIONS. 

Section 571. May loan money — On what terms, how, and to whom, and how 

long. 

572. Capital stock, and rights and privileges thereof. 

573. No dividends, except from surplus profits. To contract no 

liability, except for deposits. 

574. Property which may be owned by corporations, and how dis 

posed of. 

575. Married women and minors may own stock in their own right. 

576. May issue transferable certificates of deposit. Special cer- 

tificates. 

577. To provide reserve fund for the payment of losses. 

578. Prohibition on director and officer, and what vacates office. 

579. Definition of phrase "create debts." 

571. May Loan Money. On what terms, how, and to whom, 
and how long. Corporations organized for the purpose of 
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accumulating and loaning the funds of their members, stock- 
holders, and depositors, may loan and invest the funds 
thereof, receive deposits of money, loan, invest, and collect 
the same, with interest, and may repay depositors with or 
without interest. No such corporation must loan money, 
except on adequate security on real or personal property, 
and such loan must not be for a longer period than six years. 
[See Stats. 1862, p. 199, g§ 4, 5; 1864, p. 158, § 2.] 

They are "Banks." The receiving of deposits by a chartered 
company, and loaning and investing the same for the benefit of depos- 
itors, is a business of banking. Banks, in the commercial sense, are 
of three kinds: 1. Of deposit; 2. Of discount; 3. Of circulation. It 
may be that all or any two of these functions are exercised by the 
same association; but there are banks of deposit, without authority to 
make discounts or issue a circulating medium. Thus, an institution 
for receiving savings, though established for the encouragement of 
thrift among laborers and others, and required by the charter to invest 
all moneys and divide among depositors all the net income, without 
compensation to its managers, may be regarded as a bank; and such 
an institution is "a bank or company engaged in the business of 
banking," within the purview of the United States internal revenue 
laws. {Bank for Savings v. The Collector, 3 Wall. 495.) 

572. Capital Stock — Bights and Privileges thereof. When 
sayings and loan corporations have a capital stock specified 
in their articles of incorporation, certificates of the owner- 
ship of shares may be issued; and the rights and privileges 
to be accorded to, and the obligations to be imposed upon, 
such capital stock, as distinct from those of the depositors, 
must be fixed and defined, either in the articles of incorpo- 
ration or in the by-laws. [See Stats. 1862, p. 203, §17.] 

Depositors of money in a savings society are not as such, stock- 
holders or members of that society. {Savings Bank of New London v. 
New London, 20 Conn. 111.) 

573. No Dividend except from surplus profits — To Contract 
no liability, except for deposits. The directors of savings and 
loan corporations may, at such times and in such manner 
as the by-laws prescribe, declare and pay dividends of so 
much of the profits of the corporation, and of the interest 
arising from the capital stock and deposits, as may be ap- 
propriated for that purpose under the by-laws or under their 
agreements- with depositors. The directors must not con- 
tract any debt or liability against the corporation for any 
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purpose whatever, except for deposits. The capital stock 
and the assets of the corporation are a security to deposi- 
tors and stockholders, depositors having the priority of se- 
curity over the stockholders, but the by-laws may provide 
that the same security shall extend to deposits made by 
stockholders. [See Stats. 1870, p. 130, g 1; 1862, p. 199, g 10; 
1862, p. 199, g 22.] 

574. Property which may be owned, and how Disposed of. 
Savings and loan corporations may purchase, hold, and con- 
vey real and personal property, as follows : 

1. The lot and building in which the business of the cor- 
poration is carried on, the cost of which must not exceed 
one hundred thousand dollars; except on a vote of two 
thirds of the stockholders, the corporation may increase the 
sum to an amount not exceeding two hundred and fifty 
thousand dollars; 

2. Such as may have been mortgaged, pledged, or con- 
veyed to it in trust, for its benefit in good faith, for money 
loaned in pursuance of the regular business of the corpo- 
ration; 

3. Such as may have been purchased at sales under 
pledges, mortgages, or deeds of trust made for its benefit, 
for money so loaned, and such as may be conveyed to it by 
borrowers in satisfaction and discharge of loans made 
thereon; 

4. No such corporation must purchase, hold, or convey 
real estate in any other case or for any other purpose; and 
all real estate described in subdivision three of this section, 
must be sold by the corporation within five years after the 
title thereto is vested in it by purchase or otherwise; 

5. No corporation must purchase, own, or sell personal 
property, except such as may be requisite for its immediate 
accommodation for the convenient transaction of its busi- 
ness, mortgages on real estate, bonds, securities or evi- 
dences of indebtedness, public or private, gold and silver 
bullion, and United States mint certificates of ascertained 
value, and evidences of debt issued by the United States; 

6. No corporation must purchase, hold, or convey bonds, 
securities, or evidences of indebtedness, public or private, 
except bonds of the United States, of the State of Califor- 
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nia, and of the counties, cities, or cities and counties, or 
towns of the State of California, unless such corporation 
has a capital stock or reserved fund paid in, of not less 
than $300,000. [Approved March 18, 1874. Immediate 
effect.] 

575. Married women and minors may own stock in their own 
right. Married women and minors may, in their own right, 
make and draw deposits and draw dividends, and give valid 
receipts therefor. [See Stats. 1862, p. 199, §§ 14, 15; 1864, 
p. 158, § 4; 1870, p. 132, §§ 2, 3.] 

576. May isstie transferable certificates of deposits — Special 
certificates. Savings and loan corporations may issue gen- 
eral certificates of deposit, which are transferable, as in 
other cases, by indorsement and delivery; may issue, when 
requested by the depositor, special certificates, acknowl- 
edging the deposit by the person therein named of a speci- 
fied sum of money, and expressly providing on the face of 
such certificate that the sum so deposited and therein named 
may be transferred only on the books of the corporation; 
payment thereafter made by the corporation to the depos- 
itor named in such certificate, or to his assignee named 
upon the books of the corporation, or, in case of death, to 
the legal representative of such person, of the sum for 
which such special certificate was issued, discharges the 
corporation from all further liability on account of the 
money so paid. [See Stats. 1867-8, p. 459, § 1.] 

A certificate of deposit issued by a savings institution, payable to 
the depositor or order, is a negotiable instrument, and must be pro- 
duced and delivered up upon demand for payment. (Fell's Point Sav- 
ings Institutions. Weedor, 18 Md. 320.) 

577. To provide Reserve Fund for the payment of losses. 
Savings and loan corporations may prescribe by their by- 
laws the time and conditions on which repayment is to be 
made to depositors; but whenever there is any call by 
depositors for repayment of a greater amount than the cor- 
poration may have disposable for that purpose, the directors 
or officers thereof must not make any new loans or invest- 
ments of the funds of the depositors, or of the earnings 
thereof, until such excess of call has ceased. The directors 

158 



SAYINGS AND LOAN CORPORATIONS. §§577-579 

of any such corporation having no capital stock must 
retain, on each dividend day, at least five per cent, of the 
net profits of the corporation, to constitute a Beserve Fund, 
which must be invested in the same manner as other funds 
of the corporation, and must be [used toward paying any 
losses which the corporation may sustain in pursuing its 
lawful business. The corporation may provide by its by- 
laws for the disposal of any excess in the Keserve Fund 
over one hundred thousand dollars, and the final disposal, 
upon the dissolution of the corporation, of the Beserve 
Fund, or of the remainder thereof, after payment of losses. 
[See Stats. 1862, p. 201, § 11; 1870, pp. 523, 822.] 

578. Prohibition on Director and Officer, and what vacates 
office. No director or officer of any savings and loan cor- 
poration must, directly or indirectly, for himself or as the 
partner or agent of others, borrow any of the deposits or 
other funds of such corporation, nor must he become an 
indorser or surety for loans to others, nor in any manner be 
an obligor for moneys borrowed of or loaned by such cor- 
poration. The office of any director or officer who acts in 
contravention of the provisions of this section immediately 
thereupon becomes vacant. 

See as to penalty for officers overdrawing account, $ 561 Penal 
Code, in Appendix. 

579. Definition of phrase et create debts." Eeceiving de- 
posits, issuing certificates of deposit, checks, and bills of 
exchange and the like, in the transaction of the business of 
savings and loan corporations, must not be construed to be 
the creation of debts within the meaning of the phrase 
"create debts," in Section 309. 

An Act to authorize the husband or wife or next of kin of a deceased per- 
son, to collect and receive of any savings bank any deposit in such bank, 
when the same does not exceed the sum of three hundred dollars. 

Approved February 18, 1874. 

Section 1. The surviving husband or wife of any de- 
ceased person, or if no husband or wife be living, then 
the next of kin of such decedent, may, without procur- 
ing letters of administration, collect of any savings bank 
any sum which said deceased may have left on a deposit in 
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stich bank at the time of his or her death; provided said 
deposit shall not exceed the sum of three hundred dollars. 

Sec. 2. Any savings bank, upon receiving an affidavit 
stating that said depositor is dead, and that affiant is the 
surviving husband or wife, as the case may be, or stating 
that decedent left no husband or wife, and that affiant is 
the next of kin of said decedent, and entitled to distribu- 
tion, and that the whole amount that decedent left on de- 
posit in any and all savings banks, or bank of deposit in 
this State, does not exceed the sum of three hundred dol- 
lars, may pay to said affiant any deposit of said decedent, 
if the same does not exceed the sum of three hundred dol- 
lars, and the receipt of such affiant shall be a sufficient ac- 
quittance therefor. 

Sec. 3. Any person who shall make a false affidavit in 
regard to the matters specified in this act, shall be deemed 
guilty of perjury. 

Sec. 4. This act shall take effect from and after its pas- 
sage. 



TITLE XI. 

MINING CORPORATIONS. 

Section 584. Repealed. 

585. Directors to file certificates of proceedings in offices of county 

clerks and Secretary of State. 

586. Transfer agencies. 

587. Stock issued at transfer agencies. 

584. Section five hundred and eighty-four of the Civil 
Code is repealed. [In effect April 3, 1876.] 

The former section had a provision relating to the removal of the 
principal office of a mining corporation; but by the amendment of 
1875-6, in $ 321, provision is made for such removal applicable alike 
to all corporations. 

585. Directors to file Certificates of Proceedings in offices of 
County Clerks and Secretary of State. When the publication 
provided for in the preceding section has been completed, 
the directors of the corporation must file in the offices of 
the clerks of the counties from and to which such change 
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has been made, and in the office of the Secretary of State, 
certified copies of the written consent of the stockholders 
to such change, and of the notice of such change, and proof 
of publication; also, a certificate that the proposed removal 
has taken place; and thereafter the principal place of busi- 
ness of the corporation is at the place to which it is 
removed. [See Stats. 1863-4, p. 76, § 2.] 

For the publication required, see $ 321; the preceding section haying 
been repealed. 

586. Transfer Agencies. Any corporation organized in 
this State for the purpose of mining, or carrying on mining 
operations in or without this State, may establish and 
maintain agencies in other States of the United States, for 
the transfer and issuing of their stock; and a transfer or 
issue of the same at any such transfer agency, in accord- 
ance with the provisions of its by-laws, is valid and bind- 
ing as fully and effectually for all purposes as if made upon 
the books of such corporation at its principal office within 
this State. The agencies must be governed by the by-laws 
and the directors of the corporation. [See Stats. 1863-4, 
p. 429, gg 1, 3.] 

587. Stock issued at Transfer Agencies. All stock of any 
such corporation, issued at a transfer agency, must be signed 
by the president and secretary of the corporation, and counter- 
signed at the time of its issue by the agent having charge 
of the transfer agency. No stock must be issued at a trans- 
fer agency unless the certificate of stock, in lieu of which 
the same is issued, is at the time surrendered for cancella- 
tion. [See Stats. 1863-4, p. 429, g 2; Stats. 1871-2, p. 413.] 

An Act for the protection of Miners. 
Approved March 16, 1872. 

Section 1. It shall not be lawful for any corporation, 
association, owner, or owners of any quartz mining claims 
within the State of California, where such corporation, 
association, owner, or owners employ twelve men daily, to 
sink down into such mine or mines any perpendicular shaft 
or incline beyond a depth from the surface of three hundred 
feet without providing a second mode of egress from such 
mine, by shaft or tunnel, to connect with the main shaft at 
a depth of not less than one hundred feet from the surface. 
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Sec. 2. It shall be the duty of each corporation, associ- 
ation, owner, or owners of any quartz mine or mines in this 
State, where it becomes necessary to work such mines beyond 
the depth of three hundred feet, and where the number of 
men employed therein daily shall be twelve or more, to pro- 
ceed to sink another shaft or construct a tunnel so as to 
connect with the main working shaft of such mine, as a 
mode of escape from underground accident or otherwise. 
And all corporations, associations, owner, or owners of 
mines as aforesaid, working at a greater depth than three 
hundred feet, not having any other mode of egress than 
from the main shaft, shall proceed as herein provided. 

Sec. 3. When any corporation, association, owner, or 
owners of any quartz mine in this State shall fail to pro- 
vide for the proper egress as herein contemplated, and where 
any accident shall occur, or any miner working therein shall 
be hurt or injured, and from such injury might have escaped 
if the second mode of egress had existed, such corporation, 
association, owner, or owners of the mine where the injuries 
shall have occurred, shall be liable to the person injured in 
all damages that may accrue by reason thereof; and an action 
at law in a court of competent jurisdiction may be maintained 
against the owner or owners of such mine, which owners 
shall be jointly or severally liable for such damages. And 
where death shall ensue from injuries received from any 
negligence on the part of the owners thereof, by reason of 
their failure to comply with any of the provisions of this 
act, the heirs or relatives surviving the deceased may com- 
mence an action for the recovery of such damages as pro- 
vided by an act entitled An Act requiring compensation for 
causing death by wrongful act, neglect, or default, approved 
April twenty-sixth, eighteen hundred and sixty-two. 

Sec. 4. This act shall take effect and be in force six 
months from and after its passage. [See Stats. 1871-2, p. 
443.] 

An Act supplemental to an act entitled An Act concerning corporations, 
passed twenty-second April, one thousand eight hundred and fifty. 

Approved March 21, 1872. 

Section 1. On petition of the majority of the share- 
holders of any corporation, formed for the purpose of 
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mining, to the county judge of the county where said cor- 
poration has its principal place of business, verified by the 
signers, to the effect that they are severally the holders on 
the books of the company of the number of shares set op- 
posite their signatures to the foregoing petition, the county 
judge shall issue his notice to the shareholders of said com- 
pany that a meeting of the shareholders will be held, 
stating the time, not less than five nor more than ten days 
after the first publication of such notice, and the place of 
meeting within said county, and the object to be to take 
into consideration the removal of officers of said company; 
which notice, signed by the said county judge, shall be pub- 
lished daily in one or more daily newspapers published in 
said county, for at least five days before the time for the 
meeting. 

Sec. 2. At the time and place appointed by said notice, 
those claiming to be shareholders who shall assemble, shall 
proceed to organize by the appointment of a chairman and 
secretary, and, thereupon, those claiming to be shareholders 
shall present proof thereof, and only those showing a right 
to vote shall take part in the further proceedings. If it ap- 
pears that at the time appointed, or within one hour there- 
after, shareholders of less than one half the shares are 
present, no further proceedings shall be had, but the meet- 
ing shall be ipso facto dissolved; provided, however, that by 
a vote of the holders of two thirds of the capital *stock of 
the corporations aforesaid, the board of trustees may be re- 
quired to furnish to the meeting a written detailed statement 
and account of the affairs, business, and property of the 
corporation; but if the holders of more than two thirds of 
the shares are present, they shall proceed to vote, the secre- 
tary calling the roll and the members voting yea or no, as 
the case may be. The secretary shall enter the same upon 
his list, and when he has added up the list and stated the 
result, he shall sign the same and hand it to the chairman, 
who shall also sign the same and declare the result. 

Sec. 3. If the result of the vote is that the holders of a 
majority of all the shares of the company are in favftr of 
the removal of one or more of the officers of the company, 
the meeting shall then proceed to ballot for officers to supply 
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the vacancies thus created . Tellers shall be appointed by the 
chairman, who shall collect the ballots and deliver them to 
the secretary, who shall count the same in open session, 
and, having stated the result of the count in writing, shall 
sign the same and hand it to the chairman, who shall an- 
nounce the result to the meeting. 

Sec. 4. A report of the proceedings of the meeting shall 
be made in writing, signed by the chairman and secretary, 
and verified by them, and delivered to the county judge, 
who shall thereupon issue to each person chosen a certificate 
of his election, and shall also issue an order requiring that 
all books, papers, and all property and effects be imme- 
diately delivered to the officers elect, and the petition and 
report, indorsed with the date and fact of the issuance of 
such certificate and order, shall be delivered to the county 
clerk to be by him filed in his office, and thereafter the 
persons thus elected officers shall be the duly elected officers 
and hold office until the next regular annual meeting, 
unless removed under the provisions hereof. 

Sec. 5. For all services in these proceedings the county 
clerk shall receive ten dollars on the issuance of the notice 
and ten dollars on the issuance of the certificates. 

Sec. 6. All acts or parts of acts conflicting with this act 
are hereby repealed. 

Sec. 7. This act shall take effect immediately. 

» 

An Act for the better Protection of the Stockholders in Corporations formed 
nnder the laws of the State of California, for the purpose of carrrying 
on and conducting the business of Mining. 

Approved March 30, 1874. 

Section 1. It shall be the duty of the secretary of every 
corporation formed under the laws of the State of California, 
for the purpose of mining, to keep the books of such cor- 
poration, as prescribed by its by-laws, provided such by- 
laws are not inconsistent with the laws of this State. 

The books of such corporation shall be produced for 
examination and inspection during the hours of business, 
every day in the year, Sundays and legal holidays excepted, 
uporfthe demand of any stockholder, holding and present- 
ing a certificate of stock in such corporation, either in his 
own name and properly indorsed; and the secretary of such 
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corporation shall be required, upon the demand of any 
stockholder holding stock in such corporation, to the amount 
of five hundred dollars, par value, to have the books of the 
corporation written up at the end of each month, and shall 
make out a balance-sheet showing the correct financial con- 
dition of the corporation, and on or before the 10th day of 
January and July of each year, he shall make out a written 
statement, showing all the business and financial transac- 
tions of the corporation for the six months preceding, which 
statement shall also contain a full description of all prop- 
erty of the corporation, and the character and extent of the 
same, and such statements, together with all papers and 
records of the corporation shall be open to examination and 
inspection upon any demand by such stockholder. All de- 
mands of stockholders, as specified in this section, shall be 
made to the secretary, at the office of the corporation, 
where its principal place of business is located. 

Sec. 2. Any owner of stock, of the par value of five hun- 
dred dollars, in any of the corporations mentioned in sec- 
tion one of this act, shall at all hours of business or labor 
on or about the premises or property of such corporation, 
have the right to enter upon such property and examine the 
same, either on the surface or under ground. And it is 
hereby made the duty of any and all officers, managers, 
agents, superintendents, or persons in charge, to allow any 
such stockholder to enter upon and examine any of the 
property of such corporation, at any time during the hours 
of business or labor. And the presentations of certificates 
of stock in the corporation of the par value of five hundred 
dolllars, to the officer or person in charge, shall be prima 
facie evidence of ownership and right to enter upon or into, 
and make examination of the property of the corporation. 

Sec. 3. The violations of any of the provisions of sec- 
tions one and two of this act, shall subject the trustees of 
the corporation to a fine of two hundred dollars and costs 
of suit, and the expenses of the stockholders so refused, 
in traveling to and from the property, which may bd recov- 
ered in any court of competent jurisdiction, either in the 
county where the property is situated, or in the county where 
the office and principal place of business of the corporation 
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is situated, which said fine shall be imposed and collected 
for, and paid over to the person so refused, together with 
all moneys collected for the said traveling expenses. 

Seo. 4. All acts in conflict with the provisions of this act 
are hereby repealed. 



TITLE XII. 

RELIGIOUS, SOCIAL AND BENEVOLENT CORPORATIONS. 

Section 593. Corporations for purposes other than profit, how formed. 

594. Additional facts articles of incorporation to set ont. 

595. Corporation to hold property, and amount of real estate lim- 

ited. 

596. How much land Masons, Odd Fellows, and Pioneers may hold. 

597. Directors to make verified report annually. 

598. Corporations by order of District Court may mortgage or sell 

real estate. 

599. What may be provided for in their by-laws, etc. 

600. Members admitted after incorporation. 

601. No member to transfer membership, etc. 

593. Corporations for purposes other than Profit, how 
formed. Any number of persons associated together for re- 
ligious, social, benevolent, or other purpose included in the 
subdivisions of Section 286, where pecuniary profit is not 
their object, may, in accordance with the rules, regulations, 
or discipline of such association, elect directors, the number 
thereof to be not less than three nor more than eleven, and 
may incorporate themselves as provided in this Part. [See 
Stats. 1870, p. 46; p. 402, § 1.] 

The former Section 286 has been amended, and the subdivisions re- 
ferred to are not found in the amendment. It is necessary that this 
section be amended to conform to the amended section of 1873-4. 

The law in reference to these corporations is very much simplified 
in this State; and, therefore, there is not much need of any extensive 
provisions for religious, social, and benevolent corporations, as these 
corporations are controlled by the general provisions applicable to all 
corporations in Title I. 

594. Additional Facts Articles of Incorporation to set out. 
In addition to the requirements of Section 290, the articles 
of incorporation of any association mentioned in the pre- 
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ceding section must set forth the holding of the election for 
directors, the time and place where the same was held, that 
a majority of the members of such association were present 
and voted at such election, and the result thereof; which 
facts must be verified by the officers conducting the elec- 
tion. [See Stats. 1850, p. 347, § 176; 1862, p. 125.] 

For a form of Articles of Incorporation in conformity with this sec- 
tion, see Form 10 in the Appendix. 

The statute authorizing the formation of religious societies should 
be substantially followed, and its express requirements complied with, 
and all the facts required in the certificate must be stated. (Ferraria 
v. Vasconcellos, 23 111. 456.) 

595. Corporation to hold Property, and amount of Real 
Estate limited. All such corporations may hold all the prop- 
erty of the association owned prior to incorporation or 
acquired thereafter in any manner, and transact all business 
relative thereto; but no such corporation must own or hold 
jnore real estate than may be necessary for the business 
and objects of the association and providing burial grounds 
for its deceased members, not to exceed six whole lots in 
any city or town, nor more than twenty acres in the country, 
the annual increase or income whereof must not exceed fifty 
thousand dollars. [See Stats. 1850, p. 347, g 182; 1862, p. 
125.] 

596. How much land Masons, Odd Felloios, and Pioneers 
may hold. In addition to that provided for in the preced- 
ing section, Masons, Odd Fellows, and Pioneer incorporated 
associations may hold such real estate as may be necessary 
to carry out their charitable purposes, or for the establish- 
ment and endowment of institutions of learning connected 
therewith. In case any such corporation is the owner, by 
donation or purchase of more lands than herein or in the 
preceding section provided for, such surplus must be sold 
and conveyed by the corporation within five years after its 
acquisition. Such sale may be made without the order or 
decree of the District Court, as hereinafter provided. [See 
Stats. 1862, p. 125; 1863, pp. 34, 624.] 

597. Directors to make verified Report annually. The direc- 
tors must annually make a full report of all property, real 
and personal, held in trust for their corporation by them, 
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and of the condition thereof, to the members of the associ- 
ation for which they are acting. [See Stats. 1850, p. 374, 
§ 183.] 

598. Corporations, by order of District Court, may Mortgage 
or Sell Real Estate. Corporations of the character mentioned 
in section five hundred and ninety-three, may mortgage or 
sell real property held by them, upon obtaining an order 
for that purpose from the District Court held in the county 
in which the property is situated. Before making the order, 
proof must be made to the satisfaction of the court that 
notice of the application for leave to mortgage or sell has 
been given by publication, in such manner and for such 
time as the court or judge has directed, and that it is for 
the interest of the corporation that leave should be granted 
as prayed for. The application must be made by petition, 
and any member of the corporation may oppose the grant- 
ing of the order, by affidavit or otherwise. 

Disposition of Property. Religious corporations must conform 
to the law of the State in respect to alienation of property; for many 
attempt to fix conditions on the right of conveyance that cannot be 
upheld by the law of the State where the property is situated. While 
the courts will decide nothing affecting the ecclesiastical rights of a 
church, yet its civil rights to property are subjects for their examina- 
tion, to be determined in conformity to the laws of the land and the 
principles of equity. (Ferraria v. Vasconcellos, 31 111. 25.) Thus, a 
canon of the Protestant Episcopal Church, requiring the consent of 
the bishop and standing committee to removing or otherwise disposing 
of the church building of any parish in the diocese, does not affect 
the legal right of a parish to dispose of its church building, under the 
Massachusetts statute, without such consent first obtained. (Sohier v. 
Trinity Church, 109 Mass. 1. ) 

599. What may be provided for in their By-laws, etc. Cor- 
porations organized for purposes other than for profit may 
in their by-laws, ordinances, constitutions, or articles of 
incorporation, in addition to the provisions in Title I of 
this Part, provide for : 

1. The qualifications of members, mode of election, 
and terms of admission to membership; 

2. The fees of admission and dues to be paid to their 
treasury by members; 

3. The expulsion and suspension of members for miscon- 
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duct or non-payment of dues; also, for restoration to mem- 
bership; 

4. Contracting, securing, paying, and limiting the amount 
of their indebtedness; 

5. Other regulations, not repugnant to the Constitution 
or laws of the State, and consonant with the objects of the 
corporation. [See Stats. 1863, p. 624, gg 8, 9.] 

Expulsion of Members. The question has often come before the 
courts as to their power to control the action of associations in the 
expulsion or discipline of their members; and it is often a practical 
question as to what relief they can invoke from a court of equity, 
when they allege a wrongful expulsion or action by the association of 
which they are members. Under our polity and system of govern- 
ment there are some principles in reference to these matters settled 
and undisputed. In the first place, it is conceded that when members 
voluntarily enter associations, and accept and submit to their disci- 
pline, they cannot complain of the exercise of an authority to which 
they gave their assent on becoming members. This is held in Walker 
v. Wainwright (16 Barb. 486); White v. BrowneU (4 Abb. Pr. N. S. 
162) ; Shannon v. Frost (3 B. Mon. 263.) In the last case, Robertson, 
G. J., says: " When they became members, they did so on the condi- 
tion of continuing or not, as themselves and their church might deter- 
mine. In that respect, they voluntarily subjected themselves to the 
ecclesiastical power, and cannot invoke the supervision or control of 
that jurisdiction by this or any other civil tribunal." So it is decided, 
that if the associations have properly jurisdiction to try members, and 
proceed to expulsion, it is not the province of the courts to review or 
revise their action, as the Court said in Walker y. Wainwright: "I 
cannot draw to myBelf the duty of revising their action, or of canvass- 
ing its manner or foundation, any further than to inquire whether, 
according to the law of the association to which both of the parties 
belong, they had authority to act at all." (See High on Injunctions, 
$ 230.) 

There are two cases in this country that may be properly termed 
leading cases, bearing on the subject of the right of associations, and 
ecclesiastical bodies, to exercise discipline over their members, accord- 
ing to their established rules and regulations; and, in both, the ques- 
tion is examined with great care and research. These are, Watson v. 
Jones (13 Wall. 679), and Chase v. Cheney (58 IU. 509.) In the first 
case, the Supreme Court hold that where the right of property in the 
civil court|is dependent on the question of doctrine, discipline, eccle- 
siastical law, rule, or custom, or church government, and that has been 
decided by the highest tribunal within the organization to which it has 
been carried, the civil court will accept that decision as conclusive, 
and be governed by it. The case of Chase v. Cheney is one of some 
importance, in which the question was raised as to the right to enjoin 
the deposition of a rector for alleged breaches of church law. The 
Court, in this case, emphatically affirm the doctrine, that, in so far as 
ecclesiastical bodies act within the bounds of their authority under 
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their laws and regulations, their action cannot be controlled or re- 
viewed by the civil courts. This is now the established American 
doctrine. In a recent case in Massachusetts, the Court refused to en- 
join the expulsion of members from a medical society, acting on these 
principles, that members, by the act of joining an association, volun- 
tarily placed themselves under its discipline, and cannot complain to 
the civil courts when they are about to be tried and expelled by a tri- 
buna to whose jurisdiction they have assented. (Gregg v. Mass. 

Medical Society, 111 Mass. 185.) 
» 
When Injunction lies. But while the cases hold these principles, 

they also affirm the right to interfere by injunction, when the action 
of the association will cause a violation of the civil rights of their 
members, or when their action is without authority. Thus it is said 
by High (Injunctions, $ 231) : " The only ground upon which civil 
courts interfere in ecclesiastical cases being the protection of civil 
rights, they will not interfere with the exercise of any discretion 
on the part of church authorities, and will not revise or correct 
the proceedings of ecclesiastical tribunals." There is no doubt that, 
if a member having some vested right of property in an organization, 
or if his expulsion therefrom would affect him in his civil rights, and 
any wrongful action of the body were alleged, it would be the duty of 
a court of equity to give him a remedy by way of injunction, so as to 
determine if the proceedings were regular and in accordance with the 
regulations of the association. The authority of a civil court in this 
respect is well defined in Bovldin v. Alexander (15 Wall. 131.) The 
court will merely inquire, in case of expulsion or excommunication, 
if the tribunal acting was the duly authorized body or not. In Fitz- 
gerald y. Bobinson (112 Mass. 379), the same principle was affirmed. 
In this case, the Court say: " The power of excommunication resides 
somewhere in that church, and if the defendant, in virtue of his 
priestly office, was vested with that power, as the declaration seems to 
imply, the exercise of it was in the nature of a judicial act. The 
declaration does not distinctly inform us what his authority was in 
that respect; but, if the act done amounted to a valid excommunica- 
tion, it is not for the civil courts to inquire into the reasonableness or 
propriety of the act. If the defendant was competent to pass sentence 
of excommunication, we cannot inquire into the grounds and regu- 
larity of the proceedings." 

600. Members admitted after Incorporation.^ Members ad- 
mitted after incorporation have all the rights and privileges 
and are subject to the same responsibilities, as members of 
the association prior thereto. [See Stats. 1863, p. 624, g 7.] 

601. No member to transfer membership, etc. No member, 
or his legal representative, must dispose of or transfer any 
right or privilege conferred on him by reason of his mem- 
bership of such corporation, or be deprived thereof, except 
as herein provided. 
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An Act relating to Mutual, Beneficial and Belief Associations. 
(Approved March 28, 1874. Immediate in effect.) 

Section 1. Associations may be formed for the purpose 
of paying to the nominee of any member, a sum upon the 
death of said member, not exceeding three dollars for each 
member of such association. No such association shall 
exceed in number one thousand persons. 

Sec. 2. Such association shall be formed by filing a veri- 
fied certificate in the office of the clerk of the county in 
which the principal place of business shall be situated, and 
filing a like certificate in the office of the Secretary of the 
State; such certificate shall state the general objects of the 
association, its principal place of business, and the names 
of the officers selected to hold office for the first three 
months, and shall be signed by said officers, and verified 
by at least three of them. 

Sec. 3. Said association, upon the death of each member, 
may levy an assessment upon each member living at the 
time of the death, not exceeding three dollars for each mem- 
ber, and collect the same, and pay the same to the nominee 
of such deceased; and may also provide the payment of 
such annual payments of members as may be deemed best. 
Such annual assessment upon any one member not to be 
raised above the annual assessment established at the time 
such member joined such association. 

Sec. 4. Such association, by its name, may sue and be 
sued, and may loan such funds as it may have on hand, and 
may own sufficient real estate for its business purposes, and 
such other real estate as it may be necessary to purchase on 
foreclosure of its mortgage: provided, such real estate so 
obtained through foreclosure shall be sold and conveyed 
within five years from the day title is obtained, unless the 
District Court of the proper district shall, upon petition 
and good cause shown, extend the time. 

Sec. 5. Such association may make such by-laws, not 
inconsistent with the laws of this State, as may be necessary 
for its government, and for the transaction of its business, 
and shall not be subject to the provisions of the general 
insurance laws. 

Sec. 6. All associations heretofore formed for the objects 
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contemplated by this act, and now in operation, may avail 
themselves of its provisions by filing the certificate pro- 
vided for in section 1; provided, that such society shall not 
have greater membership than three thousand. 
Sec. 7. This act shall take effect immediately. 



TITLE XIII. 

CEMETERY CORPORATIONS. 

Section 608. How much land may be held, and how disposed of. 

609 . Who are members eligible to vote and hold office. 

610. May hold personal property, to what amount. Disposal of 

surplus. 

611. May issue bonds to pay for grounds. Proceeds of sales, how 

disposed of. 

612. May take and hold property or use income thereof, how. 

613. Interments in lot, and effect thereof. Transfer of rights only 

made, how. 

614. Lot owners previous to purchase to be members of the corpo- 

ration. 

608. How much Land may be held, and how disposed of. 
Corporations organized to establish and maintain ceme- 
teries may take by purchase, donation, or devise, land, not 
exceeding three hundred and twenty acres in extent, in the 
county wherein their articles of incorporation are filed, to 
be held and occupied exclusively as a cemetery for the burial 
of the dead. The lands must be surveyed and subdivided 
into lots or plats, avenues, and walks, under order of the 
directors, and a map thereof filed in the office of the re- 
corder of the county wherein the lands are situated. There- 
after, upon such terms and subject to such conditions and 
restrictions, to be inserted in the conveyances, as the by- 
laws or directors may prescribe, the directors may pell and 
convey the lots or plats to purchasers. [See Stats. 1859, 
p. 281, § 4.] 

Objects. Where sundry individuals signed articles of association, 
which, after counting upon the fact that public necessity and conven- 
ience require that a specified burying-ground should be enlarged for 
public use, proceeded to say, that "the subscribers, pursuant to the 
statute in such cases provided, do hereby, for that purpose, agree to 
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associate together as a bodypolitio and corporate," and it was objected 
that this association was formed for the purpose of enlarging a burying- 
ground already established, and not for the purpose of procuring and 
establishing one, and was, therefore, unauthorized by the statute re- 
ferred to. It was held that this objection was untenable, as, in both 
cases, the purpose was to procure land for a cemetery, and establish 
it as such. (Edwards v. Stonington Cemetery Ass., 20 Conn. 466.) 

609. Who are Members eligible to vote and hold office. Every 
person of full age, who is proprietor of a lot or plat in the 
cemetery of the corporation, containing not less than two 
hundred square feet of land, or, if there be more than one 
proprietor of any such lot, then such of the proprietors 
as the majority of joint proprietors designate, may, in 
person or by proxy, cast one vote at all elections had by the 
corporation for directors or any other purpose, and is eli- 
gible to any office of the corporation. At each annual meet- 
ing or election, the directors must make a report to the 
proprietors of all their doings, and of the management and 
condition of the property and concerns of the corporation. 
[See Stats. 1859, p. 281, g 5.] 

610. May hold Personal Property to what amount — Disposal 
of surplus. Such corporations may hold personal property 
to an amount not exceeding five thousand dollars, in addi- 
tion to the surplus remaining from the sales of lots or plats 
after the payments required in the succeeding section. Such 
surplus must be disposed of in the improvement, embellish- 
ment, and preservation of the cemetery, and paying inci- 
dental expenses of the corporation, and in no other manner. 
[See Stats. 1859, p. 281, g 4; 1864, p. 12, g 1.] 

611. May issue Bonds to pay for Grounds — Proceeds of Sales, 
how disposed of. Such corporations may issue their bonds, 
bearing interest not exceeding twelve per cent, per annum, 
for the purchase of lands for their cemeteries, payable out 
of the proceeds of the cemetery, and not otherwise. Sixty 
per cent, of the proceeds of sales of lots, plats, and graves 
must be applied at least every three months to the payment 
of the bonds and interest. [See Stats. 1859, p. 281, g 7; 
1864, p. 12, g 1.] 

612. May take and hold Property or use Income thereof, 
how. Cemetery corporations may take and hold any prop- 
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erty bequeathed or given them on trust, or the lots, plats, 
or graves thereon, for the specific purpose of embellishing 
or improving the grounds, avenues, or superstructures of 
their cemeteries, to use the income thereof, for the erection, 
preservation, or repair of monuments therein, or for any 
other purpose or design consistent with the objects of the 
corporation. [See Stats. 1859, p. 281, § 9.] 

613. Interments in Lot, and effect thereof — Transfer of rights 
only made, how. Whenever an interment is -made in any 
lot or plat transferred to individual owners by the corpora- 
tion, the same thereby becomes forever inalienable, and 
descends in regular line of succession to the heirs at law of 
the owner. When there are several owners of interests in 
such lot or plat, one or more may acquire by purchase the 
interest of others interested in the fee simple title thereof; 
but no one not an owner acquires interest or right of burial 
therein by purchase; nor must any one be buried in any 
such lot or plat, not at the time owning an interest therein, 
or who is not the relative of such owner or of his wife, 
except by consent of all jointly interested. [See Stats. 1859, 
p. 281, § 11.] 

614. Lot Owners, previous to purchase, to be Members of the 
Corporation. When grounds purchased or otherwise acquired 
for cemetery purposes have been previously used as a burial 
ground, those who are lot owners at the time of the purchase 
continue to own the same, and are members of the corpo- 
ration, with all the privileges a purchase of a lot from the 
corporation confers. [See Stats. 1859, p. 281, g 12.] 
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TITLE XIV. 

AGRICULTURAL FAIR CORPORATIONS. 

Section 620. May acquire and hold real estate, how much. 

621. Shall not contract debts or liabilities exceeding amount in 

treasury, 

622. Not for profit. May fix fee, etc., for membership. 

620. May acquire and hold Real Estate, how much. Agri- 
cultural fair corporations may purchase, hold, or lease any 
quantity of land not exceeding in the aggregate one hun- 
dred and sixty acres, with such buildings and improvements 
as may be erected thereon, and may sell, lease, or other- 
wise dispose of the same, at pleasure. This real estate 
must be held for the purpose of erecting buildings and 
other improvements thereon, to promote and encourage 
agriculture, horticulture, mechanics, manufactures, stock- 
raising, and general domestic industry. [See Stats. 1859, 
p. 104, § 2.] 

621. Shall not contract Debts or Liabilities exceeding amount 
in Treasury. Such corporation must not contract any debts 
or liabilities in excess of the amount of money in the 
treasury at the time of contract, except for the purchase 
of real property, for which they may create a debt not 
exceeding five thousand dollars, secured by mortgage on 
the property of the corporation. The directors who vote 
therefor are personally liable for any debt contracted or 
incurred in violation of this section. [See Stats. 1859, p. 
104, § 5. 

622. Not for Profit. — May fix Fee, etc., for Membership. 
Agricultural Fair corporations are not conducted for profit, 
and have no capital stock or income, other than that derived 
from charges to exhibitors, and fees for membership, which 
charges, together with the term of membership, and mode 
of acquiring the same, must be provided for in their by- 
laws. Such fees must never be greater than to raise suffi- 
cient revenue to discharge the debt for the real estate, and 
the improvements thereon, and to defray the current 
expenses of fairs. [See Stats. 1859, p. 104, § 4.] 
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TITTE XV. 

GAS CORPORATIONS. 

Section 628. Corporations to obtain privilege from city or town, and nse 

meters proved by the Inspector. 

629. Gas to be supplied on written application. Damages for 

refusal. 

630. When corporations may refuse to supply gas. 

631. Agents of corporations may inspect meters. 

632. When persons neglect to pay, gas may be shut off. 

628. Corporations to obtain Privilege from city or town, and 
use Meters proved by the Inspector. No corporation hereafter 
formed must supply any city or town with gas, or lay down 
mains or pipes for that purpose, in the streets or alleys 
thereof, without permission from the city or town authori- 
ties, granted in pursuance of the provisions of the Political 
Code, or of statutes expressly continued by such Code. 
Nor must such corporation furnish or use any gas meter 
which has not been proved and sealed by the Inspector of 
Gas Meters. [SetflStats. 1863, p. 647, \ 3.] 

Obligation to supply. Independent of a positive enactment by 
statute, a gas company is not bound to supply gas to every one who 
may demand it. The manufacture and sale is a business which may 
be prosecuted or discontinued, at the will of the party therein engaged. 
A maker of gas is subjected to no greater duties or liabilities, than the 
manufacturers and vendors of other commodities. (McCunev. Nor- 
wich City Gas Co., 30 Conn. 531; Paterson Gas-Light Co. v. Brady, 27 
N. J. L. 245.) Though a gas company may require its consumers to 
sign a written application to have the gas let on, yet, if in a suit for 
not supplying gas, it does not plead failure to present such an applica- 
tion, and rests its refusal on other grounds, it will be deemed to have 
waived the omission. (Shepard v. Milwaukee Gas-IAght Co., 11 Wis. 
234.) 

629. Oas to be supplied on written application— Damages 
for refusal. Upon the application in writing of the owner or 
occupant of any building or premises distant not more than 
one hundred feet from any main of the corporation, and 
payment by the applicant of all money due from him, the 
corporation must supply gas as required for such building 
or premises, and cannot refuse on the ground of any in- 
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debtedness of any former owner or occupant thereof, unless 
the applicant has undertaken to pay the same. If, for the 
space of ten days after such application, the corporation 
refuses or neglects to supply the gas required, it must pay 
to the applicant the sum of fifty dollars as liquidated dam- 
ages, and five dollars a day as liquidated damages, for every 
day such refusal or neglect continues thereafter. [See Stats. 
1863, p. 647, g 3.] 

630. When Corporations may refuse to supply Gas. No cor- 
poration is required to lay service pipe where serious ob- 
stacles exist to laying it, unless the applicant, if required, 
deposits in advance, with the corporation, a sum of money 
sufficient to pay the cost of laying such service pipe, or his 
proportion thereof. [See Stats. 1863, p. 647, g 5.] 

631. Agent of Corporation may inspect Meter's. Any agent 
of a gas corporation exhibiting written authority, signed by 
the president or secretary thereof for such purpose, may 
enter any building or premises lighted with gas supplied by 
such corporation, to inspect the gas meters therein, to ascer- 
tain the quantity of gas supplied or consumed. Every owner 
or occupant of such buildings who hinders or prevents such 
entry or inspection must pay to the corporation the sum of 
fifty dollars as liquidated damages. [See Stats. 1863, p. 
647, g 6.] 

632. When Persons neglect to pay, Gas may be shut off. All 
gas corporations may shut off the supply of gas from any 
person who neglects or refuses to pay for the gas supplied, 
or the rent for any meter, pipes, or fittings provided by the 
corporation, as required by his contract; and for the pur- 
pose of shutting off the gas in such case, any employee of 
the corporation may enter the building or premises of such 
person, between the hours of eight o'clock in the forenoon 
and six o'clock in the afternoon of any day, and remove 
therefrom any property of the corporation used in supply- 
ing gas. [See Stats. 1863, p. 647, g 7.] 

Shutting off Gas. The right of a gas company to shut off the gas 
does not extend to arrears for gas created by former occupants of the 
premises. (Morey v. Met. Gas-Light Co., 38 N. Y. Superior Ct. 185.) 
When a gas company wrongfully shuts off gas from premises, an ele- 
ment of the damages to which the owner is entitled, in case of a 
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Bale or lease of the premises, is the depreciation of them as compared 
with neighboring property which is supplied with gas. ( Gas-Light Co . 
v. Colliday, 25 Md. 1.) The owner of two houses, which were sepa- 
rated by an intermediate estate belonging to a stranger, made separate 
contracts with the only gas company of the place, to furnish gas for 
each house. It was held that the company had no right to cut the gas 
off from one of the houses, for a failure to pay for the gas furnished 
to the other. (lb.) 



TITLE XVI. 

LAND AND BUILDING CORPORATIONS. 

Section 639. How organized. 

640. May borrow money. 

641. Powers and object of the corporation. 

642. May insure the lives of members and debtors. 

643. What real estate may be owned at any one time. 

644. What the by-laws may provide. 

645. Secretary must make annual statement, and publish same. 

646. Repealed. 

647. Consolidation and transfer of corporation business and prop- 

erty. 

648. Repealed. 

639. How organized. Corporations organized for the 
erection of buildings and making other improvements on 
real property, may raise funds in shares not exceeding two 
hundred dollars each, payable in periodical installments. 
Such bodies are known as land and building corporations, 
and may be organized with or without a capital stock. 

640. May borrow Money. Any such corporation may bor- 
row money for the purpose of carrying out its objects, and 
may give as security therefor its shares or mortgage upon 
its real estate. [See Stats. 1861, p. 567, g 5; 1869, pp. 70, 
474, §1.] 

641. Powers and Object of the Corporation. Any such cor- 
poration may purchase real estate and erect buildings for 
its members, and make loans to its members for the purpose 
of aiding them in acquiring and improving real estate. 
Such loan must in all cases be secured on such real estate. 
[See Stats. 1861, p. 567, §§ 5-18.1 
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642. May insure the Lives of Members and Debtors. Such 
corporation may insure, in some life insurance company incor- 
porated under the laws of this State, the lives of its mem- 
bers and debtors. In case of the death of a debtor or 
member so insured, the amount recovered on the policy 
must be applied to extinguish the indebtedness, including 
the premium paid, and the residue, if any, must be paid to 
the legal representatives of the decedent. 

643. What Beat Estate may be owned at any one time. Any 
such corporation may purchase, hold, and convey real estate 
as follows : 

1. The lot and building in which the business of the cor- 
poration is carried on, the cost of which must not exceed 
twenty thousand dollars; 

2. Such as may from time to time be necessary to supply 
the wants of its members, the cost of which, held unalloted 
to the members thereof at any one time, must not exceed 
the sum of one hundred thousand dollars; 

3._Such as shall have been mortgaged, pledged, or con- 
veyed to it in trust, to secure money loaned, or to secure 
the purchase price thereof, in pursuance of the regular 
business of the corporation. 

[See Stats. 1862, p. 199; "Savings and Loan Corpora- 
tions," § 574. 

644. What the By-laws may provide. The by-laws of such 
corporations must specify the amount of the periodical sub- 
scriptions or payments to be made by each member, the time 
and manner in which such payments are to be made; the 
fines and forfeiture for default; the time and manner of 
election of directors and other officers, and their terms of 
office; the manner in which the real estate may be distrib- 
uted, allotted, or sold to its members; the terms and con- 
ditions upon which loans may be made to its members and 
by them repaid to the corporation; the manner in which a 
person may become and cease to be a member : the condi- 
tions on which members may withdraw from the corporation, 
and the provisions for the payment to withdrawing members 
of the sums of money due to them arising from subscrip- 
tions or payments, and the proportion of the profits such with- 
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drawing members may receive on withdrawal. [See Stats. 
1861, p. 567, g 2; 1861, p. 667, g 19; 1867-8, p. 539, g 1.] 

645. Secretary must make Annual Statement, and publish 
same. The Secretary of any such corporation must, once in 
each year during the existence of the corporation, prepare 
a full and explicit statement of the financial affairs thereof, 
comprising a balance sheet, statements of receipts and ex- 
penditures, profit and loss, and assets and liabilities, which 
must be audited and verified by two competent persons (not 
directors), elected by the general body of shareholders, and 
be countersigned by the president and secretary. A copy 
of such statement must be printed and circulated among 
the members, and appear immediately after the annual 
meeting of the corporation, daily at least one week, or 
weekly at least four weeks, in one or more newspapers pub- 
lished at the place of the principal business of the corpo- 
ration. [See Stats. 1861, p. 567, g 9.] 

646. Liability of Shareholders for Debts. Every present 
and past member of such corporation is personally liable 
for such proportion of all its debts and liabilities, incurred 
during his membership, as the number of shares subscribed 
by him bears to the whole number of subscribed shares; 
but no past member is liable for such contribution if more 
than one year has elapsed since he ceased to be a member 
before suit is commenced, nor for any debt or liability con- 
tracted after the time at which he ceased to be a member, 
nor unless it appears to the Court that the corporation is 
unable to satisfy such debts and liabilities; nor must any 
contribution be required from any member, or past mem- 
ber, exceeding the amount unpaid on the shares in respect 
of which he is liable. [See Stats. 1861, p. 567, g 10. 

Repealed by amendment, 1873-74. The liability will therefore be governed 
by $ 322. 

647. Consolidation and transfer of Corporation Business 
and Property. Any two or more such corporations may 
unite and become incorporated in one body, with or with- 
out any dissolution or division of the funds of such corpora- 
tion, or either of them ; or any such corporation may transfer 
its engagements, funds and property to any other such cor- 
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poration, upon such terms as may be agreed upon by two 
thirds of the members of each of such bodies present at 
general meetings of the members, convened for the purpose 
by notice stating the object of the meeting, sent through 
the post-office to every member, and by general notice, 
appearing daily at least one week, or weekly at least two 
weeks, in some newspaper published at the place of the 
principal business of the corporation ; but no such transfer 
can prejudice any right of any creditor of either corporation. 

648. Married Women and Minors. Married women and 
minors may be admitted as members, and may take and 
hold shares in such corporations, and may execute all 
necessary instruments and give all necessary acquittances, 
and sell and transfer their shares, in like manner as other 
members. [See Stats. 1861, p. 567, § 6.] 

Sees. 646 and 648 of the Code were repealed by the 
amendments, 187&-4; which took effect July 1, 1874. 
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An Act concerning Corporations and Persons engaged in the Business of 

Banking. 

Approved April 1, 1876. 

Banlcs to publish and record Semi-annual Statements. 

Section 1. Every corporation, and all persons, and every 
person hereafter doing a banking business in this State, 
shall, in January and July of every year, publish in at least 
one newspaper published in the county in which the prin- 
cipal office of such corporation may be situated, or in which 
said person or persons may reside, and also file for record, 
in the recorder's office of said county, a sworn statement, 
verified, in the case of any such corporation, by its presi- 
dent or manager, and by its secretary or cashier, and in 
the case of any such individual or individuals, by him or 
them, of the amount of capital actually paid into such cor- 
poration, or into such banking business; provided, that 
nothing shall be deemed capital actually paid in except 
. money bona fide paid into the treasury of such bank, and 
under no circumstances shall the promissory note, check, or 
other obligation of any director or stockholder, or of the 
proprietors or proprietor of any such bank, be treated, 
computed, or in any manner considered any part of such 
actually paid-in capital. If no newspaper of general cir- 
culation be published in the aforementioned county, then and 
in that case, such publication of said statement shall be made 
in at least one newspaper of general circulation published in 
the city and county of San Francisco, and in one news- 
paper of general circulation published in the city and county 
of Sacramento. 

Assets and Liabilities to be described. 

Sec. % Every corporation, and all persons, and every 
person hereafter doing a banking business in this State, 
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shall likewise publish in such newspaper or newspapers, 
and shall also file for record, in the recorder's office of said 
county, in January and July of each year, a like sworn state- 
ment of the actual condition and value of its assets and lia- 
bilities, and where said assets are situated. 

Liability for making False Statement. 

Sec. 3. The directors of every such corporation which 
shall publish or file for record, as aforesaid, a false state- 
ment of the amount of capital actually and bona fide paid 
intd such corporation, or a false statement of the actual con- 
dition and value of its assets and liabilities, or as to where 
said assets are situated, shall be jointly and severally liable 
to any person thereafter dealing with such corporation to 
the full extent of such dealing; and no corporation, and no 
person or persons who fail to comply with the provisions or 
any of the provisions of this law, shall maintain or prose- 
cute any action or proceeding in any of the courts of this 
State until they shall have first duly filed the statements 
herein provided for, and in all other respects complied with 
the provisions of this law; nor shall any assignee or as- 
signees of any such corporation or person whose assignment 
shall be made subsequent to any such failure to comply 
with the provisions of this law, maintain any action or pro- 
ceeding in any court of this State until his or their assignor 
or assignors shall have first duly complied with the pro- 
visions of this law. 

Foreign Banking Corporations. 

Sec. 4. Where any of such banking corporations shall be 
foreign, the statements hereinbefore provided shall be ver- 
ified by the agent or manager of the business of such cor- 
poration resident in this State, who shall be subject to the 
same liabilities herein provided as against directors of any 
such banking corporation, and also as against every such 
bank officer. 

Recorder to keep Records. 

Sec. 5. The recorder of each county of this State shall 
keep two sets of well-bound books for the record of the 
sworn statements herein provided for, respectively, one of 
which sets of books shall be labeled "Statements of Bank- 
ing Capital," and the other " Statements of Banking Assets," 
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and said recorder shall, upon the payment of his fees for 
the same, record separately said respective sworn statements 
in its appropriate book, and shall keep a separate index of 
each of said sets of books. Said original sworn statements 
need not be acknowledged in order to be recorded as afore- 
said, but must be verified as aforesaid before some judge or 
officer of this State authorized to take affidavits to be used 
before any court in this State, and shall always remain and 
be kept on file in the office of said recorder. 

Fees of Recorder. 

Sec. 6. The recorder of every county in this State shall 
receive, for recording any of the sworn statements herein 
provided for, for every folio, twenty-five cents; and for 
noting on any such sworn statement the time when and the 
place where recorded, twenty-five cents; and for certified 
copies of such sworn statements, to which any one paying 
for the same shall be entitled, twenty-five cents per folio. 

Sec. 7. This Act shall take effect from and after its 
passage. 

An Act to confer certain powers upon Corporations, organized for the pur- 
pose of discovering and preventing Fires, and of saving property and 
human life from conflagration. 

Approved April 1, 1876. 

Power to equip and employ men as Fire Patrol. 

Section 1. Any corporation of underwriters heretofore 
organized, and now existing, or which may be hereafter 
organized, under the laws of this State, for the purpose of 
discovering and preventing fires, and of saving property 
and human life from conflagration, and doing business 
within any municipal corporation of this State, shall have 
power, at its own proper cost and expense, to maintain a 
corps of men, with proper officers, equipped with the neces- 
sary machinery and apparatus therefor, whose duty it shall 
be, so far as practicable, to discover and prevent fires, and 
save property and human life from conflagration; and for 
the effective discharge of such duties, power and authority 
is hereby granted to such corps to enter any building on 
fire, or in which property is on fire, or which such corps, or 
any officer thereof, shall deem to be immediately exposed 
to any existing fire, or in danger of taking fire from a burn- 
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ing building, and to remove or otherwise save and protect 
from conflagration or damage by water, any property, during 
and immediately after such fire; provided, however, that 
nothing in this act shall be so construed as in any degree 
to lessen, impair or interfere with the powers, privileges, 
duties or authority of the regular fire department of such 
municipality; and provided, further, that no act of such 
corps shall justify any owner of any building or property, 
in abandoning such building or property. 

Privileges granted to Fire Patrol Corps. 

Sec. 2. Such corporation, with its officers and corps, when 
running to a fire, shall, with its horses, vehicles and salvage 
apparatus, have the same right of way as is, or may be be- 
stowed by any ordinance of the municipality or law of this 
State upon the regular fire department of the municipality 
wherein such corporation is acting; provided, that the rights 
of such fire department shall always be paramount to the 
rights of said corporation. All ordinances now existing, or 
which may hereafter be passed by the municipal authorities 
of any city and county, or of any incorporated city or town 
wherein such a corporation may carry on business, and all 
laws of this State applicable to such city and county, or 
city or town for the conviction and punishment of any 
person or persons willfully or carelessly obstructing the 
progress of the apparatus of the fire department of such 
city and county, or city or town while going to a fire, or of 
any person or persons willfully or carelessly injuring any 
animal or property of said fire department, shall be equally 
applicable to any person or persons willfully or carelessly 
obstructing the progress of the apparatus of such corpora- 
tion while going to a fire, and to any person or persons who 
shall willfully or carelessly injure any animal or property 
of such corporation; and said laws and ordinances, and 
their penalties, may be enforced in the same courts and in 
the same manner, and with equal force and effect, as in the 
case of the fire department. 

Costs and expenses of maintaining organizatian — How assessed. 

Sec. 3. Each such corporation shall have power to assess 

its members for the costs of establishing, upon the basis of 

insurance business transacted by such members within the 
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municipality where such corporation is carrying on busi- 
ness, and in such manner as is, or may be provided for by 
its by-laws, and all assessments so made may be duly 
enforced under, and by virtue of the laws of this State. 
For the purpose of ascertaining the basis of such assess- 
ments, such corporation shall have power to require and 
demand from each and every member thereof, quarterly 
statements, sworn to by the president or secretary, in case 
the insurance company or member on which demand is 
made, shall be incorporated under the laws of this State, or 
otherwise by the agent of the company, who shall be recog- 
nized as such by the insurance commissioner of this State, 
which quarterly statement shall show the aggregate amount 
of premiums received and receivable for fire insurance upon 
property within such municipality, by said company or 
member, during the three months next preceding, respect- 
ively the thirty-first day of March, the thirtieth day of 
June, the thirtieth day of September, and the thirty-first 
day of December in each year; and a demand by the secre- 
tary or treasurer of such corporation, made within fifteen 
days after the termination of any such quarter of a year, as 
hereinabove set forth, shall be considered the demand 
herein provided for. Any member who shall fail to make 
such statement within ten days after such demand, shall, 
for each day's delay, after such ten days, forfeit ten dollars, 
to be added to such member's next assessment, and pay- 
ment thereof to be enforced in like manner as is provided 
for enforcing payment of assessments. 

Sec. 4. The act shall take effect and be in force from and 
after its passage. 

An Act to provide for the appointment of Commissioners of Transportation, 
to fix the maximum charges for Freights and Fares, and to prevent 
extortion and discrimination on Railroads in this State. 

Approved April 3, 1876. 

CHAPTER I. 

Governor to appoint three Commissioners. 

Section 1. On or before the fifteenth day of May, eight- 
een hundred and seventy-six, the Governor shall appoint 
three competent persons, to be styled Commissioners of 
Transportation, who shall hold office for the period of two 
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years, and until their successors are appointed and quali- 
fied. The persons who are so appointed shall have no offi- 
cial connection with, nor be in the employ of any railroad 
corporation or company, nor shall they, during their term 
of office, own or be interested in the stock, bonds, or other 
property thereof. Said commissioners shall have their office 
in the State Capitol building at Sacramento. 

Oath and Bond of Commissioners. 

Sec. 2. Before entering upon the discharge of the duties 
of their office, each of said commissioners shall take an oath 
or affirmation to support the Constitution of the United 
States and of this State, and to faithfully and honestly dis- 
charge his duty as such commissioner, and that he is not 
an officer, stockholder, or employee of any railroad, or in 
any way interested therein, or a stockholder, officer, or 
employee, or in any way interested in any express or freight 
company doing business on any of the railroads in the 
United States, and the said commissioners shall be citizens 
of this State; they shall each execute and file with the 
Secretary of State an official bond, with good and sufficient 
sureties, to be approved by the Governor, in the penal 
sum of ten thousand dollars, conditioned for the faithful 
performance of their duties under this Act. 

Salaries. 

Sec. 3. The salary of each commissioner shall be three 
thousand dollars per annum, to be paid by the State of Cali- 
fornia in the same manner as the salaries of other State 
officers are paid. They shall have power to elect one of 
their number president of said board, to employ a secre- 
tary at a salary of not exceeding eighteen hundred dollars 
per annum, and shall be allowed a contingent fund of not 
exceeding twenty-five dollars per month to defray the neces- 
sary expenses of fuel and stationery; the commissioners 
and their secretary shall be transported, in the discharge 
of their duties, over the various railroads owned by corpo- 
rations within this State, free of charge. 

Commissioners to examine Roads, Bridges, etc., and report 
needed Repairs. 
Sec. 4. It shall be the duty of such commissioners, when- 
ever they shall deem it necessary, to inspect all railroads 
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operated by steam power within this State, and to examine 
the same with reference to the security and accommodation 
of the public; and if, on duch examination, in their opinion, 
any of the tracks, bridges, or other structures or works 
thereof, are unfit for the transportation of passengers with 
reasonable safety, it shall be their duty to give to the super- 
intendent or other executive officer of the company working 
or operating said defective track, bridge, or other structure, 
notice of the condition thereof and the repairs necessary to 
place the same in a safe condition; and if any superinten- 
dent, or other executive officer aforesaid, receiving such 
notice and order, shall willfully neglect to commence repair- 
ing the same for the period of two days after receiving such 
notice and order, such superintendent, or other executive 
officer, shall be deemed guilty of a misdemeanor. 

Petitions for Stations, Side-Tracks, etc. 

Seo. 5. Whenever a petition, signed in good faith by fifty 
or more property holders residing within ten miles of any 
proposed station, switch, or side-track, shall be presented 
to the commissioners, praying for the establishment of a 
new station, switch, or side-track, the commissioners shall 
notify the managers of such railroad of such petition, and 
appoint a time and place for hearing the same. Should the 
corporation neglect or refuse to comply with the award of 
the commissioners, it shall forfeit the sum of one hundred 
dollars per day, from the time fixed by the commissioners 
for the completion of the work required, until such work 
shall be actually completed, to be recovered to the use of 
the State, by suit instituted by said commissioners in any 
court of competent jurisdiction; provided, that said com- 
missioners shall not require such new station, switch, or 
side-track, to be established within less than six miles of 
one already established. 

Statement of rates of Freight and Fare. 

Sec. 6. Within thirty days after the appointment of said 
commissioners, they shall cause a copy of this act to be served 
upon every such railroad corporation engaged in the business 
of transportation within this State; within ten days after 
the receipt of such notice, it shall be the duty of such cor- 
poration respectively to file with the commissioners, and in 
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the office of the Secretary of State, and in the office of the 
county clerk of each county in -which the road is located, a 
copy, verified by the oath or affirmation of the president or 
other chief executive officer, of all and singular the tariffs, 
and rates of freight, passage money, commutation rates 
and charges, together with copies of all their rules, regula- 
tions, and instructions to employees concerning the carriage 
of persons and merchandise, under which the road was being 
operated on the first day of January, eighteen hundred and 
seventy-six; and it shall not be lawful for any of said cor- 
porations to increase any rates of freight or passage, or to 
raise the classification of any species of goods, or to change 
any rule or instruction to employees in such manner as to 
increase the cost of transportation over and above the rates 
charged in such tariff, or in use on the first day of January, 
eighteen hundred and seventy-six; provided, nevertheless, 
that any such railroad company may issue excursion tickets 
at reduced rates, for special trains, or between certain 
places, and for a fixed time. 

Railroad Companies to furnish information to Commissioners. 
Sec. 7. The several transportation companies or corpora- 
tions operating any railroad in this State, the cars on which 
are propelled by steam, shall at all times, on demand, fur- 
nish to the commissioners any and all information required 
of them, concerning the condition, management, and opera- 
tion of the railroads under their control respectively, and 
particularly with copies of all leases, contracts, and agree- 
ments for transportation with express companies or other- 
wise, to which they are parties. The commissioners shall 
cause blanks to be prepared proposing questions calculated 
to elicit facts and statistics, from which may be deduced the 
results hereinafter specified as necessary to be accurately 
known by the people and the Legislature; such blanks shall 
be furnished to the several corporations in season to be filled 
in and returned to the commissioners on or before the first 
day of October of each year. They shall be sworn to by 
the president or other executive officer, and by the auditor, 
secretary, or principal book-keeper of the corporation mak- 
ing the same, respectively. They shall be tabulated by the 
commissioners, and the reports, together with the tabula - 
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tions thereof and the deductions therefrom, and the record 
of all the matters herein required to be reported to the 
Legislature, with the drafts of all such bills as the com- 
missioners desire to recommend for passage, shall be sub- 
mitted to the Legislature on the first day of the next session 
thereof. 

Annual Beports of Companies must state. 

Sec. 8. It is hereby made the duty of the president, or 
other executive officer, in charge of each and every railroad 
company having a line of railroad in this State, to make an 
annual report to the commissioners for the year ending on 
the thirtieth day of June preceding, which report shall state: 

Stock and debts. 

1. The amount of capital stock paid in. 

2. The amount of capital stock unpaid. 

3. The amount of funded debt. 

4. The amount of floating debt. 

Cost of road and equipments. 

5. Cost of construction. 

6. Cost of right of way. 

7. Cost of equipment. 

8. All other items embraced in cost of road and equip- 
ment, not embraced in the preceding schedule. 

Characteristics of road. 

9. Length of single main track laid with iron or steel. 

10. Length of double main track. 

11. Length of branches, stating whether they have single 
or double track. 

12. Aggregate length of sidings and other tracks not 
above enumerated; total length of iron embraced in pre- 
ceding heads. 

13. Maximum grade, with its length in main road, and 
also in branches. 

14. The shortest radius of curvature and locality of each 
curve, with length of curve in main road, and also in 
branches. 

15. Total degrees of curvature in main road, and also in 
branches. 
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16. Total length of straight line in main road and also 
branches. 

17. Number of wooden bridges, and aggregate length in 
feet. 

18. Number of iron bridges, and aggregate length in feet. 

19. Number of stone bridges, and aggregate length in feet. 

20. Number of wooden trestles, and aggregate length in 
feet. 

21. The greatest age of wooden bridges. 

22. The average age of wooden bridges. 

23. The greatest age of wooden trestles. 

24. The number and kind of new bridges built during the 
year, and length in feet*. 

25. The length of road unfenced on either side, and the 
reason therefor. 

26. Number of engines. 

27. Number of passenger cars. 

28. Number of express and baggage cars. 

29. Number of freight cars. 

30. Number of other cars. 

31. The highest rate of speed allowed by express pas- 
senger trains when in motion. 

32. The highest rate of speed allowed by mail and accom- 
modation trains when in motion. 

33. The. highest rate of speed allowed by freight trains 
when in motion. 

34. The rate of fare for through passengers charged for 
the respective classes per mile. 

35. The rate of fare for local passengers charged for the 
respective classes per mile. 

36. The highest rate per ton per mile charged for the 
transportation of the various classes of through freight. 

37. The highest rate per ton per mile charged for the 
transportation of the various classes of local freight. 

Doings of the year. 

38. The length of new iron or steel laid during the year. 

39. The length of re-rolled iron laid during the year. 

40. The number of miles run by passenger trains. 

41. The number of miles run by freight trains. 

42. The number of through passengers carried in cars. 
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43. The number of local passengers carried in cars. 

44. The number of tons of through freight carried. 

45. The number of tons of local freight carried. 

Earnings for the year. 

46. From transportation of through passengers. 

47. From transportation of local passengers. 

48. From transportation of through freight. 

49. From transportation of local freight. 

50. From mail and express. 

51. From all other sources; total earnings for the year. 

Expenditures for the year. 

52. For construction and new equipment. 

53. For maintenance of way and structures. 

54. For transportation expenses, including those of sta- 
tions and trains. 

55. For dividends; rate per cent, and amount. 

56. 57, 58, 59, 60. All other expenditures. 

61. Total expenditures during the year, 

62. The number and kind of farm animals killed, and the 
amount of damages paid therefor. 

63. A statement of all casualities resulting in injuries to 
persons, and the extent and cause thereof; and such other 
and further information as may be required by the com- 
missioners. 

Penalty for Neglect to Comply. 

Sec. 9. Any transportation company, subject to the pro- 
visions of this Act, which shall neglect or refuse to make 
and file ,its report, as provided in section eight of this Act, 
or shall neglect or refuse to file its tariff of freights and 
fares with the commissioners, as provided in section six of 
this Act, shall forfeit and pay to the State of California the 
sum of not less than one hundred nor more than one thou- 
sand dollars for each and every day of such neglect or 
refusal, the same to be recovered by suit in any Court of 
competent jurisdiction. 

Prosecution. 

Sec. 10. All prosecutions against any transportation 
company, railroad company, or any officer or employee 
thereof, for forfeitures, penalties, or fines for the violation of 
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any of the laws relating to said companies or roads, shall be by 
action in the name of the people of the State of California, 
and it shall be the duty of such commissioners to bring, in 
any court of competent jurisdiction, all such actions. 

Commissioners may examine Books of Companies. 

Seo. 11. Each commissioner shall have power, thereunto 
authorized by the Board, to examine the books and papers 
of any railroad corporation or line, and also, any railroad 
officer, agent, or employee, under oath, concerning the con- 
dition, management, and operation of the railroads under 
their direction and control; and it is hereby made the duty 
of the superintendent of each transportation and railroad 
company in the State to notify said commissioners, by tele- 
graph, of all accidents, immediately upon their occurrence. 

Commissioners may fix Route in Cities and Towns. 

Sec. 12. Whenever the directors of any railroad company 
shall fail to agree with the municipal authorities of any 
town or city as to the route of their railroad in any such 
town or city, either party may petition the Commissioners 
of Transportation to fix the route in said town or city, and 
said commissioners, after due notice to the other party, 
shall hear the case, and fix the route in such town or city. 

Certain cases to be decided by Commissioners. 

Sec. 13. It shall be the duty of the Commissioners of 
Transportation, upon the petition of either party, after 
twenty days' notice to the other, to hear and decide the fol- 
lowing cases : The compensation to be paid by one railroad 
to another for transporting passengers, merchandise, and 
cars; to fix such periods and time tables, having reference 
to the convenience and interest of the corporation, and the 
public to be accommodated thereby; to determine what 
accommodations are required, and also the compensation 
to be paid for the use of terminal accommodation, and for 
the receiving, transferring, and forwarding of passengers 
and freight. 

Awards of Commissioners to be binding. 

Sec. 14. Any award made by the Commissioners of Trans- 
portation shall be binding upon the respective corporations 
and parties interested therein, until the same shall have 
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been revised or altered by said commissioners, or reversed 
on appeal to the Supreme Court, as hereinafter provided. 

Awards subject to Revision. 

Seo. 15. Any award made by the Commissioners of Trans- 
portation shall be returnable, with the evidence, on the re- 
quest, in writing, of any party affected thereby, and filed, 
within thirty days after rendering of such award, in the 
county court of the county in which the controversy arose, 
and shall be there subject to revision, in the same manner 
as if the said commissioners had derived their power to act 
in the premises under the appointment of said court, with 
the right of appeal to the Supreme Court, as in other cases. 

Suite to recover Penalties. 

Sec. 16. It shall be the duty of the district attorneys of 
the several counties within, into, or through which any 
railroad runs or is located or worked, upon being instructed 
by said commissioners, to sue for and recover all penalties 
for the violation of the railroad laws of this State. 

Class of Railroads liable. 

Sec. 17. The provisions of this act shall be applicable to 
railroads, the cars of which are propelled by steam, now or 
hereafter to be operated by corporations, trustees, com- 
panies, or individuals in this State. 

Printing of Report. 

Sec. 18. There shall be printed two thousand five hun- 
dred copies of the report of the Commissioners of Trans- 
portation. 

Oovernor may Remove Commissioners. 

Seo. 19. The Governor shall remove the Commissioners 
of Transportation at any time when he becomes satisfied 
that it is for the public good. 

chapter two.— of extortion and discrimination. 

Eockyrtion defined. 

Section 1. A railroad company shall be deemed guilty of 
extortion in the following cases : 

1. When it shall knowingly or willfully charge, demand, 
or receive from any passenger, as his fare from one place to 
another, any greater sum than is specified as the fare be- 
tween such stations or places for the same class of passage, 
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and in the same direction, in its tariff of fares on file with 
the Board of Transportation Commissioners. 

2. When it shall knowingly or willfully charge, demand, 
or receive from any person or persons, as the rate of freight 
on goods or merchandise, any greater sum than is specified 
as the rates for the like quantity of goods or merchandise 
of the same class, between the same places and in the same 
direction, in its printed tariff of freights on file with said 
commissioners. 

3. When it shall knowingly or willfully charge, collect, or 
receive from any person or persons, a greater amount of 
rate of toll or compensation than it shall at the same time 
charge, collect, or receive from any other persons for receiv- 
ing, handling, storing, or delivering freight of the same class 
and like quantity, at the same place. 

4. When it shall knowingly or willfully charge, demand, 
or receive from any person or persons, any greater sum for 
passage or freight than from any other persons or persons, 
at the same time, between the same places, in the same 
direction, for the same class of passage, or for the like 
quantity of goods of the same class. 

5. When it shall knowingly or willfully charge, demand, 
or receive as compensation for receiving, storing, handling, 
or delivering, or for transporting any lot of goods or mer- 
chandise, any greater sum than it shall, by or through any 
of its authorized agents, wherever situated, have agreed to 
charge for such service previously to the performance 
thereof. 

Unjust Discrimination defined. 

Sec. 2. A railroad company shall be deemed guilty of 
unjust discrimination in the following cases : 

1. When it shall directly, knowingly or willfully charge, 
demand, or receive from any person or persons, any less 
sum for passage or freight than from any other person or 
persons (except as in this act hereinafter provided), at the 
same time, between the same places, and in the same direc- 
tion, for the like class of passage, or for the like quantity 
of goods of the same class. 

2. When it shall, directly or indirectly, knowingly or will- 
fully charge, demand, or receive from any person or per- 
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sons, as compensation for receiving, handling, storing, or 
delivering any lot of goods or merchandise, any less sum 
than it shall charge, collect, or receive from any other per- 
son or persons, for the like service, to a like quantity of 
goods of the same class, at the same place. 

Free Passes. 

Sec. 3. It shall be unlawful for any such railroad com- 
pany to grant free passes for travel within this State, except 
to the following persons : 

1. Directors, officers, agents, and employees of the com- 
pany, and their families. 

2. Officers and agents and railroad contractors of other 
railroads or telegraph companies. 

3. Destitute persons. 

4. The members of the Board of Transportation Com- 
missioners of the State of California, their secretary, attor- 
ney, and employees, while traveling in the discharge of 
their official duties. 

5. Public messengers, troops, and other persons, who 
are, under existing laws or any contract of such railroad 
company with this State, to be transported free of charge. 

Every such railroad company shall keep a record of all 
free passes issued by it, except such as are issued by it to 
officers, agents, employees, and their families, and of the 
several classes thereof, and of the number of times each 
pass shall be used, and shall report the same to the Trans- 
portation Commissioners whenever required. 

Penalty for Extortion. 

Sec. 4. If any such railroad company shall be guilty of 
extortion, as defined in this act, it shall forfeit and pay to 
the person or persons aggrieved three times the amount of 
the damages sustained by him or them, together with the 
costs of suit, to be recovered in any court of competent 
jurisdiction. It shall be the duty of the Board of Trans- 
portation Commissioners to prosecute all such suits for the 
plaintiff. 

Penalty for Discrimination. 

Sec. 5. If any such railroad company shall be guilty of 
unjust discrimination, as defined in section two of this chap- 
ter, it shall forfeit and pay the sum of one thousand dollars 
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for each offense, to be recovered on complaint of the Board 
of Transportation Commissioners, as in the last section pro- 
vided. 

All forfeitures under this section shall be paid into the 
State treasury, for the benefit of the public schools of the 
State. 

Penalty for unlawful issue of Passes. 

Sec. 6. Any such railroad company that issues free passes 
to any person or persons, other than those specified in sec- 
tion three of this chapter, or shall permit any person what- 
ever to travel free upon their cars, except upon the exhibi- 
tion of free passes issued as provided in said section, shall 
forfeit and pay for each offense, the sum of one hundred 
dollars, \o be recovered, and paid over, one half to the State 
Treasurer, and the other half to the informer, as in the last 
section provided. 

Prosecutions for violation. 

Sec. 7. Whenever it shall come to the knowledge of the 
Board of Transportation Commissioners, that the provisions 
of this Act are violated by any such railroad corporation in 
this State, it shall be their duty to investigate the charge; 
and whenever, in their judgment, the facts warrant prose- 
cution, it shall be their duty to immediately cause suits to 
be commenced and prosecuted against any such corporation 
which shall have been guilty of such violation. Such suits 
may be brought in any Court of competent jurisdiction. All 
such suits shall be prosecuted by the District Attorney of 
the county where such action is brought. 

Stop-over Tickets. 

Sec. 8. Any person traveling upon any such railroad in 
this State, desiring to stop over at any station between the 
point of his departure and destination, shall, upon request, 
be entitled ta receive from the conductor of the train, with- 
out further charge thereon, a stop-over ticket, which shall 
be good for the remainder of his journey, and may be used 
at any time within six months after it shall have been 
issued. 
Act — how applied. 

Sec. 9. The provisions of this Act shall be deemed appli- 
cable to such railroads as herein mentioned, whether oper- 
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ated by corporations, trustees, or owner or owners not 
incorporated. 

Sec. 10. This Act shall take effect and be in force from 
and after its passage. 



[The following provisions of the Penal Code relate to cor- 
porations, and need to be carefully considered. They are 
taken from Chapter XIII, Title XIII, Part I, § 557 to 
§ 572, inclusive; and Chapter IX, Title X, Part II, g 1390 
to § 1397, inclusive.] 

557. Fraud in Subscriptions for Stock of Corporations. 
Every person who signs the name of a fictitious person to 
any subscription for or agreement to take stock in uny cor- 
poration, existing or proposed, and every person who signs 
to any subscription or agreement the name of any person, 
knowing that such person has not means or does not in- 
tend in good faith to comply with all the terms thereof, or 
under any understanding or agreement that the terms of 
such subscription or agreement are not to be complied with 
or enforced, is guilty of a misdemeanor. 

This section is intended to meet a species of fraud frequently prac- 
ticed in the organization of corporations. (Palmer v. Lawrence, 3 
Sandf. 161; 1 Sold. 381.) 

558. Frauds in procuring Organization of Corporation or 
Increasing Us Capital. Every officer, agent, or clerk of any 
corporation, or of any persons proposing to organize a cor- 
poration, or to increase the capital stock of any corporation, 
who knowingly exhibits any false, forged, or altered book, 
paper, voucher, security, or other instrument of evidence, 
to any public officer, or board authorized by law to examine 
the organization of such corporation, or to investigate its 
affairs, or to be allowed an increase of its capital, with in- 
tent to deceive such officer or board in respect thereto, is 
punishable by imprisonment in the State Prison not less 
than three or more than ten years. 

559. Unauthorized use of Name in Prospectus, etc. Every 
person who, without being authorized so to do, subscribes 
the name of another to, or inserts the name of another in 
any prospectus, circular, or other advertisement, or an- 
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notmcement of any corporation or joint-stock association, 
existing, or intended to be formed, with intent to permit 
the same to be published, and thereby to lead persons to 
believe that the person ^hose name is so subscribed is an 
officer, agent, member, or promoter of such corporation or 
association, is guilty of a misdemeanor. 

560. Misconduct of Directors of Stock Corporations. Every 
director of any stock corporation who concurs in any vote 
or act of the directors of such corporation, or any of them, 
by which it is intended, either : 

1. To make any dividend, except from the surplus profits 
arising from the business of the corporation, and in the 
cases and manner allowed by law; or, 

2. To divide, withdraw, or in any manner, except as pro- 
vided by law, pay to the stockholders, or any of them, any 
part of the capital stock of the corporation; or, 

3. To discount or receive any note or other evidence of 
debt, in payment of any installment actually called in and 
required to be paid, or with the intent to provide the means 
of making such payment; or, 

4. To receive or discount any note or other evidence of 
debt, with the intent to enable any stockholder to withdraw 
any part of the money paid in by him, or his stock; or, 

5. To receive from any other stock corporation, in ex- 
change for the shares, notes, bonds, or other evidences of 
debt of their own corporation, shares of the capital stock of 
such other corporation, or notes, bonds, or other evidences 
of debt, issued by such other corporation; 

— Is guilty of a misdemeanor. 

561. Savings Bank Officer Overdrawing his Account. Every 
officer, agent, teller, or clerk of any savings bank, who 
knowingly overdraws his account with such bank, and there- 
by wrongfully obtains the money, note, or funds of such 
bank, is guilty of a misdemeanor. 

562. deceiving Deposits in Insolvent Banks. Every officer, 
agent, teller, or clerk of any bank, and every individual 
banker, or agent, teller, or clerk, or clerk of «,ny individual 
banker, who receives any deposits knowing that such bank, 
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or association, or banker is insolvent, is guilty of a misde- 
meanor. 

See Nixon's Dig., p. 372, $ 4; State v. Stimpson, 4 Zabr. 478. 

563. Frauds in keeping Accounts in BooJcs of Corporation. 
Every director, officer, or agent of any corporation or joint 
stock association who knowingly receives or possesses him- 
self of any property of such corporation or association, other- 
wise than in payment of a just demand, and who with intent 
to defraud omits to make, or to cause or direct to be made, 
a full and true entry thereof in the books or accounts of 
such corporation or association, and every director, officer, 
agent, or member of any corporation or joint stock associ- 
ation who, with intent to defraud, destroys, alters, muti- 
lates, or falsifies any of the books, papers, writings, or 
securities belonging to such corporation or association, or 
makes or concurs in making any false entries, or omits or 
concurs in omitting to make any material entry in any book 
of accounts, or other record or document kept by such cor- 
poration or association, is punishable by imprisonment in 
the State Prison not less than three, or more than ten years, 
or by imprisonment in a county jail not exceeding one year, 
and a fine not exceeding five hundred dollars, or by both 
such fine and imprisonment. 

564. Fraudulent Reports. Every director, officer, or agent 
of any corporation, or joint stock association, who know- 
ingly concurs in making, publishing, or posting any written 
report, exhibit, or statement of its affairs or pecuniary con- 
dition, or book or notice containing any material statement 
which is false; or refuses to make any book or post any 
notice, required by law, in the manner required by law, 
other than such as are mentioned in this chapter, is guilty 
of felony. [Approved Jan. 27, 1876.] 

565. Officer of Corporation to permit an Inspection of its 
Bodies. Every officer or agent of any corporation, having or 
keeping an office within this State, who has in his custody 
or control any book, paper, or document of such corporation, 
and who refuses to give to a stockholder or member of such 
corporation, lawfully demanding, during office hours, to in- 
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spect or take a copy of the same, or of any part thereof, a 
reasonable opportunity so to do, is guilty of a misdemeanor. 

Note. — In an action against a corporation to recover the penalty 
provided by statute for refusing an inspection of the stock book of the 
company, the complaint must show that the officer upon whom the 
demand for inspection was made had notice that the person making 
the demand was entitled to the inspection. ( Williams v. Road Oo. f 45 
Ind. 170.) 

566. Officer of Railroad Company contracting Debt in its be- 
half exceeding its available means. Every officer, agent, or 
stockholder of any railroad company who knowingly assents 
to or has any agency in contracting any debt by or on behalf 
of such company, unauthorized by a special law for the 
purpose, the amount of which debt, with other debts of the 
company, exceeds its available means for the payment of 
its debts, in its possession, under its control, and belonging 
to it at the time such debt is contracted, including its bona 
fide and available stock subscriptions, and exclusive of its 
real estate, is guilty of a misdemeanor. 

567. Debt contracted in violation of last section not invalid. 
The last section does not affect the validity of a debt created 
in violation of its provisions, as against the company. 

568. Director of a Corporation presumed to have knowl- 
edge of its a fairs. Every director of a corporation, or joint 
stock association, is deemed to possess such a knowledge of 
the affairs of his corporation as to enable him to determine 
whether any act, proceeding, or omission of its directors is 
a violation of this chapter. 

569. Director present at Meeting, when presumed to have 
assented to proceedings. Every director of a corporation, or 
joint stock association, who is present at a meeting of the 
directors at which any act, proceeding, or omission of such 
directors, in violation of this chapter, occurs, is deemed to 
have concurred therein, unless he, at the time, causes, or, 
in writing, requires his dissent therefrom to be entered in 
the minutes of the directors. 

570. Director absent from Meeting, when presumed to have 
assented to proceedings. Every director of a corporation, or 
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joint stock association, although not present at a meeting of 
the directors, at which any act, proceeding, or omission of 
such directors, in violation of this chapter, occurs, is 
deemed to have concurred therein, if the facts constituting 
such violation appear on the records or minutes of the pro- 
ceedings of the Board of Directors, and he remains a director 
of the same company for six months thereafter, and does not, 
within that time, cause, or in writing require, his dissent 
from such illegality to be entered in the minutes of the 
directors. 

571. Foreign Corporations. It is no defense to a prosecu- 
tion, for a violation of the provisions of this chapter, that 
the corporation was one created by the laws of another State, 
government, or country, if it was one carrying on business, 
or keeping an office therefor, within this State. 

572. "Director" defined. The term "Director," as used 
in this chapter, embraces any of the persons having by law 
the direction or management of the affairs of a corporation, 
by whatever name such persons are described in its charter, 
or known by law. 

Most of the provisions of this chapter are taken from the New York 
Penal Code. The great importance that corporations are assuming in 
the country, the almost absolute power of the directors over the prop- 
erty of the corporation, and the numerous frauds that are perpetrated 
on the community, as well as upon the shareholders, show the urgent 
need there is for these stringent penal enactments. It is evident their 
stringency will not be relaxed, for the amendment of 1875-6, to $ 564, 
makes it a felony to publish fraudulent reports. 

PROCEEDINGS AGAINST CORPORATIONS. 

1390. Summons upon information, etc., against; by whom 
issued and when returnable. Upon information or present- 
ment against a corporation, the magistrate must issue a 
summons, signed by him, with his name of office, requiring 
the corporation to appear before him, at a specified time 
and place, to answer the charge, the time to be not less 
than ten days after the issuing of the summons. 

1391. Form of Summons. The summons must be sub- 
stantially in the following form : 
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County op (as the case may be). 

Tlie People of the Staie of California to the (naming the 
corporation). 

You are hereby summoned to appear before me at (nam- 
ing the place), on (specifying the day and hour), to answer 
a charge made against you upon the information of A. B. 
(or the presentment of the grand jury of the county, as the 
case may be), for (designating the offense generally). 

Dated at the city (or township) of , this — day of 

, eighteen . 

G. H., Justice of the Peace (or as the case may be). 

1392. When and how served. The summons must be 
served at least five days before the day of appearance fixed 
therein, by delivering a copy thereof and showing the orig- 
inal to the president or other head of the corporation, or to 
the secretary, cashier, or managing agent thereof. 

1393. Examination of the Charge. At the appointed time 
in the summons, the magistrate must proceed to investigate 
the charge in the same manner as in the case of a natural 
person, so far as these proceedings are applicable. 

1394. Certificate of the Magistrate and return thereof, with 
the Depositions. After hearing the proofs, the magistrate 
must certify upon the depositions, either that there is or is 
not sufficient cause to believe the corporation guilty of the 
offense charged, and must return the deposition and certifi- 
cate as prescribed in section 883. 

[$ 883 reads: When a magistrate has discharged a defendant, or has 
held him to answer, he must return, without delay, to the clerk of the 
court at which the defendant is required to appear, the warrant, if 
any, the depositions, and all undertakings of bail, or for the appear- 
ance of witnesses taken by him.] 

1395. If the Magistrate certify that there is sufficient cause, 
Grand Jury to investigate. If the magistrate returns a cer- 
tificate that there is sufficient cause to believe the corpora- 
tion guilty of the offense charged, the grand jury may pro- 
ceed thereon, as in case of a natural person held to answer. 

1396. Appearance and Plea. If an indictment is found, 
the corporation may appear by counsel to answer the same. 
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If it does not thus appear, a plea of not guilty must be 
entered, and the same proceedings had thereon as in other 
cases. 

1397. Fine on conviction, how collected. When a fine is 
imposed upon a corporation on conviction, it may be col- 
lected by virtue of the order imposing it, by the sheriff of 
the county, out of its real and personal property, in the same 
manner as upon an execution in a civil action. 

The Code makes no distinction between natural persons and cor- 
porations as to the manner of beginning criminal actions. Such 
actions in both cases mnst be commenced alike, either by an informa- 
tion before a magistrate or by presentment of a grand jury. Bnt it 
was necessary, from the nature of the bodies, to have a different mode 
provided for bringing the case of a corporation defendant before the 
magistrate or grand jury, and for its appearance and plea, and the 
mode of doing so, is pointed out in these sections. 
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f These forms are for general use; they are taken from approved actual incorporations, 
filed as required by the Code. That -which is special is printed in Italics, and can be 
changed to suit each particular case.] 

[Form 1.] 

Certificate of Re-incorporation under Sec. 287 of 

the Civil Code. 

Certificate op the Election of "The Bank of California'* 
to Continue its Existence under the Civil Code of 
the State of California. 

We, the undersigned directors (trustees) of "TJieBarik of 
California," and the secretary of the same, do hereby certify: 

That "The Bank of California" was a corporation existing 
on the first day of January, one thousand eight hundred and 
seventy-three, formed under the laws of this State, and is 
still existing. 

That a meeting x>f the directors (trustees) of said corpo- 
ration, duly called, was held on the 2ith day of November, 
one thousand eight hundred and seventy-five, at twelve o'clock 
noon, at the banking house of said bank, in the city and county 
of San Francisco, State of California, 

That, at said time and place, all of the directors (trustees) 
of said corporation (being the undersigned, except said sec- 
retary) assembled as a board of directors (trustees) of said 
corporation. 

That, then and there, the said directors (trustees), by a 
unanimous vote, made an election and resolved unanimous- 
ly to continue the existence of said corporation, "Tlie Bank 
of California," under the provisions of the Civil Code of the 
State of California, applicable thereto (Approved March 
21st, A. D. 1872), and the statutes amendatory thereof and 
supplementary thereto. 

And we do further certify, that said election and action 
of said directors (trustees) were made and had upon the 
written consent (presented to us at the time and place 
aforesaid) of the stockholders of said corporation, repre- 
senting a majority of the capital stock thereof. 
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In wetness whereof, we have hereunto set our hands this 

26th day of November, A. D. 1875, and affixed the seal of 

said corporation. 

D. 0. Mills, Wm. Sharon 

Ihomas Bell, B. F. Morrow, 

Wm. Alvord, James B. Keene, 

Chas. Mayne, Geo. H. Howard, 

Wm. Norris, E. J. Baldtvin, 

John 0. Earl, 

Directors (Trustees) of the Bank of California. 

8. Franklin, 

Secretary of the Bank of Calif ornia t 

and of the Board of Directors (Trustees) thereof, 

[Acknowledgment before Notary Public, by 
all the directors above, and secretary.] 



[Form 2.] 

General Form of Articles of Incorporation, 
under Sec. 290 of the Civil Code. 

Articles of Incorporation of the Collateral Loan and Sav- 
ings Bank. 

Know all men by these presents, That we, the under- 
signed, have this day voluntarily associated ourselves for 
the purpose of forming a Corporation, under the laws of the 
State of California. 

And we certify, 

First. That the name of said corporation is the Collateral 
Loan and Savings Bank. 

Second. That the purposes for which it is formed are: 
The loaning of money upon collateral securities, the receiving of 
money on deposit, and to transact a general banking business. 

Third. That the place where its principal • business is 
to be transacted shall be the City and County of San 

Francisco. 

» 

Fourth. That the term for which it is to exist is fifty 
years, from and after the date of its incorporation. 

Fifth. That the number of its Directors or Trustees 
shall be seven, and that the names and residences of those 
who are appointed for the first year are : 
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NAMES. 


BESIDENCES. 


Solon Pattee, 


San Francisco. 


Elmer Terry, 


do. 


Joseph S. Spear, Jr., 


do. 


Frederick Turrill, 


do. 


Walter G. Holmes, 


do. 


R. Stevenson, 


do. 


Leander Sawyer, 


San Mateo. 



Sixth. That the amount of the capital stock of this cor- 
poration shall be one million five hundred thousand dollars, 
divided into thirty tlwusand shares of the par value of 
fifty dollars each. 

Seventh. That the amount of said capital stock which 
has been actually subscribed is seventeen hundred and fifty 
dollars, and the following are the names of the persons by 
whom the same has been subscribed : 



NAMES OF SUBSCRIBERS. 


NO. OF 8HABES. 


AMOUNT. 




Solon Pattee, 




$250. 




E. Terry, 




250. 




Joseph S. Spear, Jr., 




250. 




Frederick Turrill, 




250. 




Walter G. Holmes, 




250. 




J. S. Doe, 




250. 




Leander Sawyer, 




250. 





In witness whereof, we have hereunto set our 
hands and seals, this Eleventh day of May, 

A. D. 1876. 

Solon Pattee, [seal. 

Elmer Ikrry, [seal. 
Joseph S. Spear, Jr., [seal. 

Frederick Turrill, [seal. 

Walter G. Holmes, [seal. 

Robert Stevenson, [seal. 

Leander Sawyer, [seal. 
Signed and sealed in the presence of — 

James G. King. 
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New Almaden, from such points on said railroad as may be 
designated by the Board of Directors of said corporation. 

The estimated length of said railroad, with its intermedi- 
ate branches, is about fifty-Jive (55) miles. 

Also, to acquire, hold, trade in, and use all such real 
estate and other property as may be necessary for the con- 
struction and maintenance of said railroad, and for all 
stations, depots, and other purposes necessary to success- 
fully work and conduct the business of said railroad. 

That the place where its principal business is to be 
transacted is at the city and county of San Francisco^ State 
of California, 

That the time of its existence shall be fifty (50) years 
from and after the date of incorporation. 

That the number of its directors shall be seven (7), and 
that the names and residences of those who shall serve 
until the election of such officers and their qualification are 
[now should be " who are appointed for the first year"] : 



NAMES. 


BESIDENCKS. 


Alfred E, Davis, 


San Francisco, Cal. 


Edward Barron, 


do. do. 


Seth Cook, 


do, do. 


George W. Kidd, 


do, do. 


Joseph Clark, 


do, do. 


J. Barr Robefrtson, 


do. do. 


Gary Peebels, 


Santa Clara. 



That at least ten per cent, of the capital stock subscribed 
has been paid to the Treasurer of said corporation. 

The amount so paid in being ten thousand dollars ($10,000), 
the same being ten per cent, of one hundred thousand dollars 
($100,000) subscribed to said capital stock, and that the said ten 
thousand dollars ($10,000) has been paid to Alfred E. Davis, 
who is hereby selected and named as Treasurer of said 
corporation. 

That the capital stock of this corporation shall be one 

million dollars ($1,000,000), divided into ten thousand (10,000) 
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shares, of the par value of one hundred dollars ($100) 
each. (1) 

In witness whereof, we have hereunto set our hands and 

seals this tiventieth day of March, A. D. one thousand eiglit 

hundred and seventy-six. 

Alfred E. Davis, [seal.] 

Edward Barron, [seal.] 

Seth Cook, [seal.] 

Geo. W. Kidd, [seal.] 

Jos. Clark, [seal.] 

J. Barr Robertson, [seal.] 

Cary Peebels. [seal.] 

[Acknowledgment before Notary Public, by 
all the above directors.] 

[Form 3A.] 

Articles of Incorporation of the Santa Rosa Branch of the 
North Pacific Coast Railroad Company. 

Know all men by these presents, that we, the under- 
signed, have this day associated ourselves together for the 
purpose of incorporating, under the laws of the State of 
California, a corporation, to be known by the corporate 
name of Santa Rosa Branch of the North Pacific Coast Rail- 
road Company. 

And we hereby certify that the objects for which this 
corporation is formed, are to construct, conduct, maintain 
and oivn a narrow gauge railroad (and telegraph line in con- 
nection thereivilh), from the city of Santa Rosa, in the county 
of Sonoma and Stale of California, to a point at or near a 
place called Freestone, in said county and State, and distant 
from the said city of Santa Rosa about twelve miles, which is 
the estimated length of said railroad and telegraph line; and at 
or near said place called Freestone, to connect with the North 
Pacific Coast Railroad. 

That its principal place of business shall be in the city 
of San Francisco, in said State of California. 

(1) By the late amendment to $ 290, there is required a statement of the 
amount of capital stock subscribed, by whom, and the amount by each. See 
previous form. In these "Articles" the clause beginning "Also, to acquire, 
hold, trade in, and use all such real estate, etc." is entirely unnecessary, as 
this right is necessarily implied, and expressly given in the Code, $ 465. 

The following form is preferable, and fully complies with the present 
requirements ot the Code. 
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That the time of its existence shall be fifty years from 
and after the date of its incorporation. 

That the number of its directors shall be five, and that 
the names of those who shall be directors, and are appointed 
to manage its affairs for the first year, are : 



NAMKB. 


EESIDENCE. 


John F. Kessing, 


San Francisco, 


Cal. 


L. D. Latimer ', 


do. 


do. 


W. S. M. Wright, 


Santa Rosa, 


do. 


Geo. A. Tapper, 


do. 


do. 


E. T Farmer, 


do. 


do. 



That the capital stock of this corporation shall be two 
hundred and fifty thousand dollars, divided into twenty-five 
hundred slmres of the par value of one hundred dollars each, 
all in gold coin of the United States. 

That the amount of capital stock actually subscribed, 
is the sum of thirteen thousand and five hundred dollars, and 
that the same has been subscribed by the following persons : 



NAMES. 


NO. 07 8HARE3. 


AMOUNT. 


John F. Kessing, 


25 


$2500. 


L. D. Latimer, 


25 


2500. 


W. S. M, Wright, 


25 


2500. 


Geo. A, Tapper, 


25 


2500. 


E. T. Farmer, 


25 


2500. 


Wm. W. Morrow, 


10 


1000. 



And that at least ten per cent, thereof has been paid in 
to the Treasurer of this intended corporation, duly elected 
by the said subscribers. 

In witness whereof, we have hereunto set our hands and 
seals, this 19th day of May, A. D. 1874. 

John F. Kessing, [seal.] W. S. M. Wright, [seal.] 

E. T. Farmer, [seal.] G. A. Tapper, [seal.] 
L. D. Latimer, [seal.] Wm. W. Morrow, [seal.] 

Signed and sealed in presence of: 

[Acknowledgment. ] 
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[Form 4.] 

By-Laws of the 

ARTICLE I.— OFFICERS. 

The officers shall consist of a President, Vice-President, 
Treasurer, and Secretary, who shall, with the 'exception) of 
the Secretary, be chosen by the Directors from among them- 
selves. (1) 

ARTICLE II.— DIRECTORS. 

\ 1. A Board of Directors shall be elected at the annual 
meeting of the stockholders. (a) The Directors elect shall 
serve for one year from the first day of the next month fol- 
lowing their election, and until their successors are elected 
and qualified/ 3 ' 

§ 2. No stockholder shall be eligible for election as a 
member of the Board of Directors unless he is a bona fide 
owner of at least shares of the capital stock of the 

company at the time of his election/ 

ARTICLE III.— DUTIES OF OFFICERS. 

§ 1. President. The President shall preside at all meet- 
ings of the directors or stockholders. He shall sign, as 
President, all certificates of stock, and all contracts, and 
other instruments in writing which have been first approved 
by the Board of Directors. He shall draw all checks and 
warrants upon the treasury. He shall have the casting vote 
at all meetings of the stockholders or directors. He shall 
call the Directors together whenever he deems it necessary; 

(1) It is merely superfluous to insert, as is sometimes done, the amount of 
capital stock, the number of shares, and their par value — this is all deter- 
mined in the articles of incorporation. The directors are not included in 
this first article as officers, though in a general sense they are such. The 
officers so named in the article are officers in a special sense. It is not obli- 
gatory to elect the treasurer from the directors; some companies appoint a 
bank as treasurer, the secretary being ordered to perform the mere clerical 
duties of such officer. 

(2) It is unnecessary to name the number of the Board of Directors, as 
the number is fixed in the articles of incorporation, or in a subsequent cer- 
tificate filed; and it is useless to insert a provision as to the corporate powers 
being vested in a Board of Directors; for the Code gives them this power in 
Section 305, where it provides for a board of not less than five nor more 
than eleven in certain corporations. And the Code also provides as to who 
can vote (see § 312 and note) ; and the manner of voting in $ 307. 

(3) Some ^companies provide that the directors shall begin their term of 
office as soon as elected. 

(4) By Section 305 of the Code, it is allowed to provide in a by-law how 
many shares a stockholder must own to qualify him for a director. I have 
not inserted a provision as to vacancies in the Board of Directors. These 
can be filled by the directors until the next annual meeting ($ 305). 
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and he shall have, subject to the advice and control of the 
Directors, the general superintendence of the affairs of the 
company. In the absence of the President, the Vice-Pres- 
ident shall perform his duties. 

§ 2. Treasurer. It shall be the duty of the Treasurer to 
keep safely all moneys and bullion belonging to the com- 
pany, and disburse the same under the direction of the 
Board of Directors, or warrant signed by the President and 
Secretary. At each annual meeting of the stockholders, he 
shall submit a complete statement of his accounts for the 
past year, with the proper vouchers for their information. 
He shall discharge such other duties pertaining to his office 
as shall be prescribed by the Board of Directors. 

§ 3. Secretary. The Secretary shall be appointed by 
the Board of Directors. It shall be his duty to keep a 
record of the meetings of the Board of Directors and of the 
stockholders. He shall keep the book of blank certificates 
of stock, fill up and countersign all the certificates issued, 
and make the corresponding entries on the margin of each 
book, on such issuance. He shall keep a proper transfer 
book, and a stock ledger in debit and credit form, showing 
the number of shares issued to and transferred by any 
stockholder, and the dates of such issuance and transfer. 
He shall countersign all checks, keep proper account books, 
and discharge such other duties as pertain to his office, and 
are prescribed by the Board of Directors. 

ARTICLE IV.— POWERS OF DIRECTORS. tt> 

The Board of Directors shall have power: 1. To call 
meetings of the stockholders when they deem necessary, 
giving not less than two weeks' notice thereof, in manner 
as hereinafter provided; and they shall call meetings of the 
stockholders at any time, upon a written request for that 
purpose, of persons representing one half of all the capital 
stock. 2. To make rules and regulations not inconsistent 

(1) As to the powers of the Directors, it is almost unnecessary to enumer- 
ate them. These powers are necessarily given to them, as Directors, by the 
Code, and under it they could be exercised, even if the by-laws were silent on 
the subject. The by-laws may enlarge, but cannot abridge these powers. It 
has, however, been decided that the Directors could not make a sale of the 
entire corporate property, in the exercise of any powers vested in them. 
Under our Code, Directors have entrusted to them larger and fuller powers 
than are elsewhere given; probably too much power, and properly in the 
interest of the stockholders, might be more circumscribed. 
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with the laws of , or the by-laws of the com- 

pany, for the guidance of the officers and management of 
the affairs of the company. 3. To declare dividends out 
of the surplus profits, whenever they shall deem it expe- 
dient. 4. To incur such indebtedness as they may deem 
necessary; provided, however, that no indebtedness over 
, shall at any time be incurred by the company, 
and to authorize the execution, by the President and Secre- 
tary, of any note for such indebtedness/ 

ARTICLE V.— DUTIES OF DIRECTORS. 

It shall be the duty of the Board of Directors: 1. To 
cause to be kept a complete record of all their meetings and 
acts, and also of the proceedings of the stockholders; pre- 
sent a full statement at the regular annual meeting of the 
stockholders, showing in detail the assets and liabilities of 
the company, and generally the condition of its affairs. A 
similar statement shall be presented at any other meeting 
of the stockholders, when thereto required by persons rep- 
resenting at least one half of the capital stock of the com- 
pany. 2. To supervise all the acts of the officers and 
employees, require the Secretary and Treasurer to keep 
full and accurate books and accounts, and to prescribe the 
form and mode of keeping such books. 3. To cause to be 
issued to the stockholders, in proportion to their several 
interests, certificates of stock, not to exceed in the aggre- 
gate the capital stock of the company. 4. To cause the 
moneys of the company to be safely kept, directing, from 
time to time, where they shall be kept or deposited. 

ARTICLE VI.— SUPERINTENDENT.^) 

A General Superintendent shall be appointed by the 
Board of Directors, and be removable at their pleasure. It 
shall be his duty: 1. To take charge of all the property 
belonging to the company, and to control and direct all 
labor and business pertaining to the interests, objects and 
operations of the company, at the mines, but entirely subject 

(1) In regard to the amount of indebtedness a Board of Directors of a 
railroad can incur, see $ 456. And as to declaring dividends out of the 
surplus profit, the Directors are forbidden to declare them otherwise. (See 
$ 309 Code, and $ 560 Penal Code.) 

(2) This article is applicable to mining companies; but if there be any 
other special employee in the case of other companies, as, for instance, % 
bank cashier, his duties may in the same manner be prescribed. 
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to the direction and control of the Board of Directors, or 
of the President of the company. 2. To make monthly 
returns to the Board of Trustees, of all persons hired or 
employed at the mines and works, and a statement of all 
expenditures, accompanying the same with the necessary 
vouchers, and a similar statement of ore extracted, and the 
disposition of the same, and report the general condition of 
the mines and works. 3. To make requisition upon the 
Board of Directors for necessary funds, stating the precise 
objects for which they are required, and if approved by the 
board, the money shall be transmitted to him in such mode 
as they may direct; but he shall not have the power to sign 
notes or contracts for the company; neither shall he have 
the power to incur any indebtedness, unless so especially 
authorized by the President or Board of Directors. 

ARTICLE VII.— COMPENSATION OF OFFICERS. 

The members of the Board of Directors shall receive no 
compensation for their services as such, nor shall the com- 
pany be held liable for any services rendered, except it is 
so expressly provided; but members of the board shall be 
allowed their reasonable traveling expenses, when actually 
engaged in the business of the company, to be audited and 
allowed as in other cases of demands against the company. 
The Secretary and Superintendent shall receive such com- 
pensation for their services as the Board of Directors shall 
determine. (1) 

ARTICLE VIII.— CONTRACTS. 

§ 1. No contract by any officer of the company shall be 
valid without previous authorization or subsequent ratifica- 
tion of the Board of Directors. 

ARTICLE IX.— MEETINGS. 

The regular annual meeting of the stockholders shall be 
held on the of each year, at the office of 

the company, in the of 

A representation of a majority of the capital stock, shall be 

(1) This article is intended to avoid claims by its officers against the com- 
pany, on an implied contract for services rendered. It frequently happens 
that suits are brought on such contracts; but except there is an understand- 
ing that compensation shall be paid, no contract will be implied. I have 
discussed this subject in a note to $ 354. 
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necessary for the transaction of the business of all meet- 
ings of stockholders. (1) At such meetings a representation 
by proxy, duly appointed, shall be allowed, such proxy to 
be in writing, and filed with the Secretary of the company. 

£ 2. A regular quarterly meeting of the Board of Direct- 
ors shall be held on the in each year, 
and special meetings of the Board may be called by the 
President, whenever he may deem it expedient. c2) A major- 
ity of the Board of Directors shall constitute a quorum for 
the transaction of business. 

g 3. All meetings of stockholders shall be called by a 
notice published at least three times a week for two weeks 
in a daily newspaper in the and 

also in c3) 

ARTICLE X.— CERTIFICATES. 

Certificates of stock shall be of such form and device as 
the Board of Directors may direct, and such certificates 
shall be signed by the president and secretary, and express 
on their face their number, dates of issuance, number of 
shares for which, and the persons to whom issued. Several 
certificates may be issued to the same person or persons, 
provided that in the aggregate they do not exceed the num- 
ber of shares belonging to such person or persons. The 
certificate book shall contain a margin, on which shall be 
entered the number, date, number of shares, and the name 
or names of the person or persons expressed in the corres- 
ponding certificates. 

ARTICLE XI.— TRANSFERS. 

Shares in the company may be transferred at any time by 
the holder thereof, or by attorney legally constituted, or by 
legal representative/ 4 * But no transfer shall be valid, ex- 
cept between the parties thereto, in the proper form, on the 
books of the company. The surrendered certificates shall 
be cancelled before a new certificate shall be issued in lieu 

(1) By the second subdivision, of $ 303, power is given to prescribe by a 
by-law the number of stockholders forming a quorum. 

(2) See note to $ 320 as to " Special meeting" and " Notice." 

(3) In one case the mode of giving notice is pointed out in the Code, in 
$ 301, in case of the adoption of by-laws; and in case of a meeting called for 
the removal of a director, the same notice must be given, if no other is pro- 
vided. vSee $ 310.) * 

(4) For a form of power of attorney for transfer of stock, see Form 6, 
Appendix. 
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thereof. The receiver of the new certificate shall be required 
to sign the by-laws of the company; and no transfer of any 
share of stock shall be valid, upon which any assessments 
are due and unpaid, or the. holder of which is indebted to 
the company on any account whatever, without the consent 
of the Board of Directors. (1) 

ARTICLE XII.— BOOKS AND PAPERS. 

The books and papers in the office of the Secretary and 
Treasurer shall, at all times during business hours, be open 
to the inspection of the Board of Directors, and of any 
stockholder/ 2 * 

ABTICLE XIII.— AMENDMENTS. 

These by-laws may be altered or amended at any annual 
meeting of the company, or at any special meeting called 
for that purpose, by a vote of two thirds of the subscribed 
stock. C3) 

ARTICLE XIV. 

These by-laws shall always remain in the possession of 
the Secretary of the company/ 



[Form 8.] 

Bond of Indemnity in case of Lost Stock. 

Whereas, a certain certificate of stock issued by the Con- 
solidated Virginia Mining Company, dated May 27, 1875, and 
numbered 11,501, for twenty (20) shares in the name of E. 
Cahill & Co., trustees, has been lost or mislaid by Hie Bank 
of California: 

Now, therefore, we, the undersigned, D. 0. Mills and 
William Alvord, are held and firmly bound to the Consolid- 
ated Mining Company in the sum of twenty thousand ($20,000) 
dollars, gold coin of the United States of America, in con- 

(1) It is decided that this is a proper regulation of a by-law. (See note to 
$ 324.) 

(2) Except to call attention to the matter, it is not necessary to insert this 
in a by-law, as the Code makes it obligatory on the officers, to allow an in- 
spection of the books to stockholders; and there is a penalty for any refusal 
to allow an inspection. See P-enal Code, $ 565, in the Appendix. 

(3) By $ 304 of the Code, the manner in which the by-laws are to be 
altered or amended is prescribed, and this article merely repeats the pro- 
vision; and the notice of a meeting for such purpose is prescribed in $ 301. 

(4) I have omitted all about levying assessments, and the notice given 
therefor, because it is not a matter to be inserted in a by-law, the Code hav- 
ing specific instructions in regard to the subject. Bee $$ 331-349. 
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sideration of the issuance of a new certificate of stock for 
twenty (20) shares of the capital stock of said company, in 
place of said certificate lost or mislaid. And we agree to 
hold the said Consolidated Virginia Mining Company harmless 
and free from all loss, damage, counsel fees, and costs in- 
curred, or to be incurred, by reason of said loss, and in case 
said certificate of stock should be hereafter presented to 
said company for transfer. 
Witness our hands and seals, at San Francisco, this 7th 

day of February, 1876. 

D. 0. Mills. [seal.] 

William Alvord. [seal.] 
[Form 6.] 

Power of Attorney for Transfer of Stock. 

Know all men by these presents, that I, A. B., for value 
received, have bargained, sold, and assigned, and by these 
presents, do bargain, sell, and assign unto L. M. the follow- 
ing described stock, to wit: (describe the kind of stock) unto 

me, belonging and held by certificate No in my 

name, and hereunto annexed, and do hereby constitute and 
appoint N. M., the Secretary of said company, my true and 
lawful attorney, irrevocably, for me and in my name and 
stead, to assign and transfer the said stock unto the said L. 
M., and, for that purpose, to make and execute the neces- 
sary acts of assignment and transfer, and an attorney, or 
attorneys, under him for that purpose, to make, and sub- 
stitute, and to do all other lawful acts requisite for effecting 
the premises, hereby ratifying and confirming the same. 

In witness whereof, I have hereunto set my hand and 
seal, in the city of the day of 

A. D. one thousand eight hundred and 

[Signed] A. B. [seal.] 

[Acknowledgment before Notary.] 



[Form 7.] 

Proxy to Vote. 

Know all men by these presents, that I, A. B., of 

do hereby constitute and appoint G. 0. to be 
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my lawful attorney, substitute, and proxy, for me and in my 
name, to vote on all the stock held by me in the 

company, and at any election for 
Directors, as fully as I might or could do, were I person- 
ally present at such election. 
In witness whereof, I have hereunto set my hand and 

seal, this day of 187 

A. B. [seal.] 

[Form 8.] 

Affidavit of Sale under Sec. 348, Civil Code. 

ACCOUNT SALES of Company's Stock, at Auction, fo» 

Assessments and. Charges. 



San Francisco, 



187. 



Maurice Bore & Co., Auctioneers. 



Shares 
sold. 



Nos. Certificates. 



In Name of. 



Purchaser. 



Amount Paid. 



State op California, ) 

City and County of San Francisco, j" 

Maurice Dore, being duly sworn, doth depose and say, 
that the above is a true and correct statement of a sale of 
the delinquent stock of the Company, made 

at auction, at on the day of 187 . 

(Signed) Maurice Dore. 

Subscribed and sworn to before me this day 

of 187 . Notary Public. 

Note. — Sales of delinquent stock are generally made by an auc- 
tioneer, but sometimes the secretaries of companies act as auctioneers 
themselves. The general mode is somewhat as follows: The auctioneer, 
after reading the part of the advertisement, both preceding and suc- 
ceeding the list of certificates of delinquent stockholders, announces 
the charges which purchasers are required to pay, to wit: the charge 
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for advertising each certificate, and five per -cent, commission, and 
then begins by offering the first certificate to whoever will take it and 
pay the assessment and charges; then who will take a less number of 
shares than the whole certificate; and the person who will take the 
least number of shares, to pay all the charges and assessments, gets it 
knocked down to him. 

The secretary may bid stock in for the company, when no bidder 
will take the whole number of shares in a certificate, and pay the 
assessment together with the charges. If the stock be bid in by the 
secretary, it belongs to the company, but cannot be voted on' by the 
officers, or any one on behalf of the company. And the stock so pur- 
chased is held subject to the control of the stockholders, who may 
make such disposition of the same as they deem fit, in accordance 
with the by-laws of the corporation or vote of a majority of all the 
remaining shares. See } 344, Code. 



[Form 9.] 

Certificate of Increase of Capital Stock, as 
required by Sec. 359 of Civil Code. 

Certificate op Increase of the Capital Stock of The 
Hale and Norcross Silver Mining Company. 

We, George Congdon, Chairman of the special meeting 
of the stockholders of the Hale and Norcross Silver Mining 
Company, held on the 13th day of April, A. D. 1876, for the 
purpose of increasing the capital stock of said company, and 
president and trustee of said company, and Joel F. Light- 
ner, Secretary of the said meeting of stockholders, and of 
said company, and Edward Barron, J. C. Flood, Cornelius 
O'Connor, and Wm. S. O'Brien, Trustees of said company, 
and comprising a majority of the Board of Trustees of said 
company, said Board of Trustees consisting of seven mem- 
bers, do hereby certify and make known, that the following 
proceedings were had, and are duly entered upon the min- 
utes of said corporation : 

Ofsicb Hal* and Nobobobs S. M. Co., 

San Francisco, March 8, 1876. 
Meeting of the Trustees elect of the Hale and Norcross Silver Mining Com- 
pany. Present, Messrs. Barron, Congdon, Flood, O'Brien, and O'Connor. 
Mr. Flood offered the following resolution, which was unanimously 
adopted. 

Resolved, That a special meeting of the stockholders of the Hale and Nor- 
cross Silver Mining Company be and is hereby called, the same to be held 
at the office of the company, No. 58 Nevada Block, northwest corner Fine 
and Montgomery streets, San Francisco, California, on Thursday, April 13th, 
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1876, at the hour of one o'clock, p. m., to take into consideration, and to 
decide upon the proposition to increase the capital stock of said company, 
from three millions two hundred thousand dollars, divided into sixteen thou- 
sand shares, of two hundred dollars each, the present capital of the 
company, to eleven millions two hundred thousand dollars, to be divided 
into one hundred and twelve thousand shares, of one hundred dollars each. 

Joel F. Lightnee, 

Secretary. 

And we do furthermore declare and certify that, in pur- 
suance of the foregoing resolution, adopted by the Trustees 
of said company, the following notice was signed by George 
Congdon, Edward Barron, J. C. Flood, Cornelius O'Connor 
and Wm. S. O'Brien, Trustees of said company, and was 
published in the "Daily Alta California, " a iewspaper 
published daily in the city and county of San Francisco, 
State of California, for four weeks consecutively, before 
the day appointed for said meeting : 

STOCKHOLDERS' NOTICE. 

Office Hale and Nobcbobs Szlvxb tSxsaa. Compact, 

Sam Francisco, March 8, 1876. 
In accordance with a resolution adopted at a meeting of the Trustees of 
the Hale and Norcross Silver Mining Company, held this day, a special 
meeting of the stockholders of said company is hereby called, the same to 
be held at the office of the company, No. 58 Nevada Block, north-west 
corner Pine and Montgomery streets, San Francisco, California, on Thurs- 
day, April 13, 1876, at the hour of one o'clock, p. m., to take into con- 
sideration and decide upon the proposition to increase the capital stock 
of said company, from three millions two hundred thousand dollars ($3,200,- 
000), divided into sixteen thousand (16,000) shares of two hundred (200) 
dollars each, the present capital of the company, to eleven millions two 
hundred thousand dollars ($11,200,000), to be divided into one hundred and 
twelve thousand shares of one hundred (100) dollars each. 

George Congdon, 
Edwabd Barron, 
J. C. Flood, 
Cornelius O'Connob, 

Wm. S. O'Bbien, 

Trustees. 

' And we do further certify and declare that in pursuance 
of said notice, and on the day appointed therein, to wit: 
the 13th day of April, A. d. 1876, at one o'clock P. m. of 
said day, at the office of the said company, in the city and 
county of San Francisco, the meeting of the stockholders of 
the "Hale and Norcross Silver Mining Company," duly 
took place and was had. 
That the said George Congdon presided at said meeting, 
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as Chairman, and the said Joel F. Lightner acted as the 
Secretary thereof. That the whole number of shares which 
constituted the capital stock, up to that time, was sixteen 
thousand shares, and that the number of shares repre- 
sented at that meeting, was twelve thousand three hundred 
and ninety-five and three twentieths (12,395^), and that 
the following were the proceedings which duly took place, 
and were then and there had, to wit : 

Oftice Hale and Nobcbosi S. M. Co., 

San Fbancmco, April 13, 1876. 

In accordance with a resolution of the Board of Trustees, duly made and 
published according to law, a special meeting of the stockholders of the 
Hale and Norcross Silver Mining Company was held at the company's office, 
this day, at one o'clock p. m. 

The meeting was duly called to order, George Congdon in the chair, and 
Joel F. Lightner, Secretary of the Company, acting as Secretary of the 
meeting. 

Upon calling roll of stockholders, there were twelve thousand three hun- 
dred and ninety-five 3-20 (12,395 3-20) shares represented, in person or by 
proxy. The President announced the meeting competent to pass on the 
special object of the meeting, to wit: to take into consideration and to decide 
upon the proposition made by the Board of Trustees to increase the capital 
stock of the company from three millions two hundred thousand dollars 
($3,200,000), divided into sixteen thousand (16,000) shares of two hundred 
(200) dollars each, the present capital of the company, to eleven millions 
two hundred thousand (11,200,000) dollars, to be divided into one hundred 
and twelve thousand (112,000) shares, of one hundred dollars ($100) each. 

It appearing that due publication of the meeting had been made, the 
meeting proceeded to consider the proposition, and, after debating the same, 
the following resolutions were offered by E. W. Leonard, and were duly sec- 
onded by J. C. Flood, and were unanimously adopted. 

Resolved, That the capital stock of this company be, and is hereby, in- 
creased from three millions two hundred thousand (3,200,000) dollars, the 
present capital stock, to eleven millions two hundred thousand (11,200,000) 
dollars, to be divided into one hundred and twelve thousand (112,000) shares, 
of the par value of one hundred dollars ($100) each. 

Resolved, That the President and Secretary be, and are hereby, instructed 
to take the necessary proceedings to carry out the foregoing resolutions. 

There being no other business, the meeting on motion adjourned. 

Joel F. Lightner, 

Secretary. 

And we do further certify that the whole amount of the 
capital of said corporation is, and was fully, paid in, be- 
cause the said capital stock is represented by the mine 
belonging to the company, which was conveyed to it as 
capital, and by its various works, all of which have been 
paid for. 
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That the debts of said company amount to about the sum 
of seventy-five thousand (75,000) dollars, besides the or- 
dinary current accounts unrepresented, and which are paid 
as fast as they come in. 

And we do further certify that the amount to which the 
capital stock is to be, and hereby is, increased, is eleven 
millions two hundred thousand (11,200,000) dollars. 

George Congdon, 

Chairman, 

Joel F. Lightneb, 

Secretary. 

Edward Barron, 
W. S. O'Brien, 
J. C. Flood, 
George Congdon, 
Cornelius O'Connor. 

State of California, ) 

City and County of San Francisco, j 

Before me, James L. King, a Notary Public of the State 
of California, in and for the said city and county, personally 
appeared George Congdon and Joel F. Lightner, both of 
whom being duly sworn, depose and say: That the said 
George Congdon is a Trustee and is President of the "Hale 
& Norcross Silver Mining Company," a corporation of the 
State of California, doing business in the City and County 
of San Francisco, and that the said Joel F. Lightner is the 
Secretary thereof. 

That at the meeting of the Board of Trustees of said 
company, set forth in the foregoing certificate, held on the 
8th day of March, 1876, the said George Congdon presided, 
and the said Joel F. Lightner acted as the Secretary thereof, 
and that the proceedings then and there had and done are 
truly set forth in the foregoing certificate. 

That the meeting of the stockholders of said company, 
which took place on the 13th day of April, A. D. 1876, as is 
shown and set forth in the foregoing certificate, was pre- 
sided over by the said George Congdon, and the said Joel 
F. Lightner acted as the Secretary thereof. 

That the proceedings of the said stockholders' meeeting, 
as set forth and described in the foregoing certificate, did 
well and truly take place in manner and form as therein 
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set forth and described, and said account of said proceed- 
ings is in all particulars true and correct. 

That all the things, matters and facts described, set forth 
and made known in the foregoing certificate, are true. 

And deponents further say, that the whole amount of the 
capital of said corporation is and was fully paid in, because 
the said capital stock is represented by the mine belonging 
to the company, which was conveyed to it as capital, and 
by its various works paid for. 

That the debts of said company amount to about the 
sum of seventy-five thousand (75,000) dollars, besides the 
ordinary current floating accounts, which are paid as fast as 
they come in. 

That by the proceedings certified and declared in the 
foregoing certificate, the capital stock is to be and is in- 
creased to eleven millions two hundred thousand (11,200,- 
000) dollars, to be divided into one hundred and twelve 
thousand (112,000) shares, of the par value of one hundred 
dollars ($100) each. George Congdon. 

Joel F. Lightner, 

Secretary. 

Subscribed and sworn to before me, this eighteenth day 
of April, A. d. 1876. 

[ N ^T] James L. King, 

Notary Public. 

State of California, ) 

City and County of San Francisco. J 

We, George Congdon, Edward Barron, J. C. Flood, Cor- 
nelius O'Connor and William S. O'Brien, Trustees of the 
"Hale & Norcross Silver Mining Company," do hereby cer- 
tify and declare that we are Trustees of said company and 
comprise a majority thereof. That we have read the fore- 
going certificate, and know the contents thereof, and that 
the matters, things, facts and proceedings as set forth and 
described in said certificate, did well and truly take place 
in manner and form as therein set forth and described, and 
that the same are true and correct. 

George Congdon, 
Edward Barron, 
J. C. Flood, 
Cornelius O'Connor, 
Wm. S. O'Brien. 
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[Form 10.] 

Form of Incorporation under Sec. 594 of the 

Civil Code. 

Articles of Incorporation of the St. Stephen's Episcopal 
Mission. 

Know all Men by these Presents, that we, the under- 
signed, have this day voluntarily associated ourselves to- 
gether for the purpose of incorporating under the laws of 
the State of California, and in pursuance of the purposes 
for which we have been elected as hereinafter set forth, a 
religious corporation, to be known and designated as St. 
Stephen's Episcopal Mission. 

And we hereby certify that the objects for which this cor- 
poration is formed are: 

To establish a Mission Church at Fulton street, between 
Fillmore and Webster streets, in the City and County of San 
Francisco, and in connection therewith suitable and cus- 
tomary organizations, for the purpose of public worship 
and religious training in that neighborhood, according to 
the articles, rules and discipline of the Episcopal Church in 
the United States of America, under the supervision of the 
Bishop of the Diocese of California', to take charge of the 
church building, estate, and property, and the affairs of the 
temporalties thereof. 

That the principal place of business of this incorpora- 
tion shall be the vestry room of said church, on Fulton street, in 
San Francisco. 

That the term for which this incorporation is established 
shall be fifty years from and after the date of incorporation 
thereof. 

That the number of trustees, who shall have the manage- 
ment of its affairs as aforesaid, shall be, and the names of 
the trustees elected for the first year, and until their suc- 
cessors are appointed, are : 
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NAME8. 


BESIDENCE. 


S. L. Jones, 


San Francisco, Cal. 


W. H. L. Barnes, 


do. do. 


B. E. Babcoch, 


do. do. 


Thomas Menzies, 


do. do. 


E. B. Holmes. 


do. do. 



That the said trustees were duly elected at a meeting of 
the members of said Mission, duly convened and held at 
Hie north-east corner of Fallon and Webster streets, for the pur- 
pose, among other things, of electing trustees to take charge 
and management of its property, temporalities and affairs, 
and to form this incorporation. That a majority of said 
members were then and there present, and voted, at such 
election, for the above-named trustees, as is more particu- 
larly set forth in the certificate and verification by the offi- 
cers who conducted the election, hereto annexed and made 
part of these articles. 

In witness whereof, we have hereunto set our hands and 
seals, this eleventh day of May, a.d. 1876. 

S. L. Jones, [seal.] 

Benj. E. Babcoch, [seal.] 

TV. H. L. Barnes, [seal.] 

T. Menzies, [seal.] 

E. B. Holmes, [seal.] 

This is to certify, that at a meeting of the members of 
the St. Stephen's Episcopal Mission, duly convened for the 
purpose hereinafter set forth, held at the north-east corner of 
Fulton and Webster streets, on Monday, the tenth day of April, 
A. D. 1876, a majority of said members being then and there 
present, who voted at said election, ' 

The Rev'd Edgar J. Lion was requested to preside, and 
Mr. James S. Mackenzie to act as secretary, with which re- 
quests they respectively complied. 

The meeting then proceeded to the election of five trus- 
tees, to take charge and management of the property, 
temporalities and affairs of the St. Stephen's Episcopal Mis- 
sion, and to form an incorporation under the laws of the 
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State of California, in furtherance of the objects for which 
the Mission is founded. 
The following trustees were then duly elected, viz. : 

S. L. Jones, 
W. H L. Barnes, 
B. E. BabcocJc, 
Thomas Menzies, 
E. B 9 Holmes. 
All residents of the City and County of San Francisco, 
State of California. 

Edgar J. Lion, President. 
James S. Mackenzie, Secretary. 

San Francisco, May 10th, a. d. 1876. 

City and County of San Francisco, ss. 

Edgar J. Lion and James S. Mackenzie, being duly sworn, 
depose and say, each for himself, that he was an officer con- 
ducting the election referred to in the foregoing certificate; 
that he has read said certificate, and knows the contents 
thereof, and that the same is true of his own knowledge. 

Edgar J. Lion, 
James S. Mackenzie. 
Subscribed and sworn to, this 
eleventh day of May, a.d. 1876, 
before me. 

Samuel Herman, 

Notary Public. 

State of California, ) 

City and County of San Francisco. ) ' 

On this eleventh day of May, in the year one thousand 
eight hundred and seventy-si#, before me, Samuel Herman, 
a Notary Public, personally appeared S. L. Jones, W. H. L. 
Barnes, B. E. Babcock, Thomas Menzies, and E. B. Holmes, 
known to me to be the persons whose names are subscribed 
to the foregoing instrument, and acknowledged to me that 
they executed the same. 

Witness my hand and official seal. 

Samuel Herman, 

[SEAL.] Notary Public. 
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[THE SEVERANCES ABE TO THE SECTIONS AND NOTES.] 

AGRICULTURAL FAIR CORPORATIONS— 

what real estate to acquire and hold 620 

amount of debts or liabilities to contract 621 

not to be conducted for profit 622 

ARTICLES OF INCORPORATION— 

what are 289 

what requisites to contain 290 

requisites of, to be complied with n. 290 

to be signed by five at least 292 

majority of signers to be residents 292 

to be filed with County Clerk and Secretary of State 296 

to be prima facie evidence 297 

certified, to be filed in certain counties 299 

ASSESSMENT— 

directors may levy, when 331 

limited to what amount at one time 332 

when whole of capital not paid up 323 

on railroad shares 332 

on fire and marine insurance shares 332 

power to levy, must be given by statute n. 332 

not to be levied when a previous is unpaid 333 

when may be levied, notwithstanding 333 

remedy against assessment and sale n. 333 

order levying, to contain certain particulars 334 

form of notice of 335 

service of notice of 336 

mode of publication of order levying 336 

not to be invalidated for certain omissions or defects 346 

ATTORNEY-GENERAL— 

to examine affairs of corporation 382 

to bring suit to try right of exercise of corporate powers 358 

BAGGAGE— 

check to be affixed to 479 

duplicate of check to be given 479 

damages for failure to deliver 479 

duties of company in respect of n. 479 

obligation to carry n. 479 

check for, as evidence in case of loss n. 479 
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BANKING CORPORATIONS— 

required to keep certain books 321 

such books to be open to the public 321 

BANKING POWERS— 

in circulating money tokens, not to be exercised by corporations . . 356 

BOOKS OF CORPORATIONS— 

right of stockholders to examine n. 378 

penalty for refusal Penal Code, $ 565. 

BRIDGE, FERRY, etc., CORPORATIONS— 

how to obtain license 528 

when existence of, to cease 529 

annual report of, what to contain 530 

BY-LAWS— 

when to be adopted 301 

in what manner adopted 301 

by whom adopted 301 

meeting to adopt, how notice given 301 

on whom binding n. 301 

scope and character of n. 301 

for what, may provide specially 303 

when void n. 303 

to be written in " Book of By-laws," to be open for public inspec- 
tion 304 

in what manner repealed or amended 304 

of Life, Health, etc., Insurance Corporations, what may provide. . . . 445 
of Homestead Corporations, to specify time and amount of payment 

of installments 558 

of Religious, etc., Corporations, for what may specially provide. . . . 599 

of Land and Building Corporations, what must specify 644 

CAPITAL— 

amount of, to be stated in Articles 290 

increasing and diminishing of 359 

how this may be effected „ 359 

amount of, in Insurance Corporations 419 

of Fire and Marine Insurance Corporation, certificate to be filed 

when paid 425 

of Mutual Life, Health, etc., Insurance Corporation 437 

what is a deficiency in 439 

of Railroad Corporation, to be fixed 458 

CEMETERY CORPORATIONS— 

amount of land held 608 

purposes for which formed n. 608 

who are members in 609 

what amount of personal property to hold 610 

how to dispose of surplus 610 

may issue bonds to pay for property 611 

can take property by bequest or in trust 612 

owner's lots to be inalienable 613 

how transfers to be made in certain cases 613 

former owners of land purchased for burial, to be members 614 
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CODE— 

not to apply to former corporations 288 

CORPORATE POWERS— 

who exercise 305 

enumeration of 354 

CORPORATION— 

definition of 283 

generally construed as a person n. 283 

liability as a person n« 283 

rights as a person n. 283 

name of, in Articles 290 

misnomer of, not to invalidate instrument 357 

use of abbreviated name of n. 290 

can be enjoined taking name of another n. 290 

place of, must be stated 290 

place of, decisions in reference to n. 290 

duration of n. 290 

changing place of business, in what manner 321 

may sue and be sued 354 

has power to hold real estate 354 

powers of, generally n. 354 

to have right of succession n* 354 

can sue stockholders, and vice versa n. 354 

to be enabled to contract 354 

• to organize within a year after filing Articles .* 358 

its existence, how questioned n. 358 

term of existence of may be extended 401 

CORPORATIONS— 

classification of 284 

public, what are n. 284 

private, what are n. 284 

classification not precise n - 284 

private, how formed 285 

private, who forms n. 285 

not to be created by special act n. 289 

purposes for which private are formed 286 

how former may reincorporate under Code 287 

different modes in which this may be done n. 287 

DEBTS— 

directors not to create beyond a certain extent 309 

DELINQUENT STOCK— 

when to be published 337 

form for publication of 337 

specifications in notice of 338 

mode of publication of 339 

sale of, by public auction 341 

sale of, to highest bidder 342 

when corporation may purchase 343 

not assessable while property of corporation 343 
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DELINQUENT STOCK— Continued. 

when bought by corporation, how disposed of 344 

cannot be voted on n. 344 

sale of, extension of time for 345 

when sold, action for recovery of 347 

limitation of action for 347 

publication of sale of, how proved 348 

waiver of sale of, at option of directors 349 

of homestead corporations, sale of 559 

DIRECTORS— 

numbers of, in corporations for profit 290, 305 

how number increased, certificate of increase to be filed 290 

in what manner elected 302 

to be elected first Tuesday in June, except by-laws otherwise provide. 302 

notice of election, how given 302 

what notice must contain n. 302 

qualifications of 305 

election of, time to be provided for in by-laws 306 

failure of election n. 306 

election of, how conducted 307 

when to organize and elect officers 308 

a majority of, can transact business 308 

can only act as a board 308 

liability of, for voting a dividend , 309 

removal from office of, how effected 310 

notice of meeting for removal, how published 310 

meeting of, when justice of peace may order 311 

of Insurance Corporations to open subscription books, levy assess- 
ment, etc 414 

liable for loss in certain cases 418 

in Mutual Life, etc., Corporations, may be altered 443 

of Railroad Corporations, when elected 455 

DISSOLUTION OF CORPORATION— 

effect of 399 

involuntary, how effected n. 399 

voluntary 399 

directors on, to be trustees for creditors 400 

DIVIDENDS— 

to be made from " profits" only 309 

payment of, may be enjoined n. 309 

of Insurance Corporation, when made 417 

of Homestead Corporation, not to be paid until liabilities and debts 

are settled 563 

of Savings Corporation, only from profits * 573 

ELECTION— 

who can vote at 312 

postponement of 314 

persons aggrieved in respect of, may have what remedy 315 
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EXAMINATION— 

of affairs of corporation by Attorney-General or District Attorney. . 382 
by the Legislature 383 

EXISTENCE— 

of corporation may be extended 401 

FIRE AND MARINE INSURANCE CORPORATIONS— 

capital of, to be paid in within twelve months , . 424 

when to issue policies ib. 

what property can be insured ; ; 426 

funds of, how invested 4 427 

how much risk may take , 428 

effect of taking a greater amount n. 428 

to reserve certain amounts before making dividends 429 

amount to be reserved, when capital less than two hundred thousand 
dollars 430 

FOREIGN CORPORATIONS— 

act in relation to n. 403 

FRANCHISE— 

of corporation receiving tolls, may be sold on execution 388 

purchaser of, to carry on business 389 

rights of purchaser of ; 390 

what powers retained by corporation when sold 391 

redemption of . 392 

sale of, where to be made 393 

of Railroad Corporation, when forfeited < 468 

of Homestead Corporation, when forfeited. * 662 

GAS CORPORATIONS— 

how obtain privilege to supply gas 628 

gas meters of, to be proved by inspector. 628 

obligation on, to supply n. 628 

to supply on written application— penalty for refusal 629 

may refuse to supply where obstacles exist to laying pipes 630 

agent of, must be allowed to inspect meters 631 

refusal to permit inspection — fifty dollars penalty 631 

may shut off gas when persons refuse or neglect to pay for 632 

right to shut off n. 632 

GUARANTEE FUND— 

of Life, etc., Insurance Corporations. 437 

to consist of promissory notes of solvent parties, not less than one 

hundred and fifty thousand dollars 438 

how collected and paid in 438 

GUARANTEE NOTES AND INTEREST— 

how disposed of 441 

HOMESTEAD CORPORATIONS— 

object for which formed 557 

to have existence for ten years 557 

to provide in by-laws for payment of installments 558 

to furnish shareholders printed copy articles and by-laws 558 
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HOMESTEAD CORPORATIONS— Continued. 

delinquent stock of, sale of 559 

may borrow money, to what extent 560 

to pay only a certain rate of interest 560 

minors and married women may own shares in 561 

prohibited speculating in real estate 562 

may own real estate to value of two hundred thousand dollars 562 

when to forfeit franchise 562 

to be dissolved, when 563 

when to pay dividends 563 

property of, disposition 563 

premiums on lots of 564 

to publish annual report 565 

when no paper at place of business 566 

act in relation to n. 566 

INSURANCE COMMISSIONER— 

to be furnished with valuation of policies 447 

INSURANCE CORPORATIONS— 

subscription of stook in 414 

directors of, levy assessment, when 414 

what amount of real estate to hold , 415 

policies of, how issued 416 

dividends, when to be made 417 

directors of, liability for loss in certain oases 418 

capital of, two hundred thousand dollars 419 

LAND AND BQILDING CORPORATIONS— 

objects for which formed 639 

can borrow money, and mortgage real estate 640 

how to benefit members 641 

may insure lives of members and debtors 642 

amount of real estate owned at any one time 643 

to make special provisions in by-laws :..... 644 

to make and publish annual statement 645 

consolidation and transfer of business 647 

LEGISLATURE— 

may examine into affairs of corporation 383 

powers of, to carry out such examination 383 

MARRIED WOMEN— 

may own stock in Homestead Corporations 561 

may make and draw deposits in Savings and Loan Corporations 575 

may transfer shares and draw dividends thereon 325 

MASONS— 

amount of real estate to own 596 

MEETINGS— 

of directors -. 311 

of stockholders by consent to be valid 317 

power of, when so convened 318 

where held 319 

special, how called 320 
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MEMBERS— 

of corporations, who are 298 

of Religious, etc., Corporations 599 

of Cemetery Corporations •. 609 

right to expel n. 599 

MONEY— 

corporation cannot issue evidences of 356 

MINING CORPORATIONS— 

consolidation of, when owning adjoining claims — certificate to be 

filed 361 

removal of place of business, certificate to be filed 585 

may establish transfer agencies in other States — powers of such 

agencies 586 

stock of, issued at transfer agencies to be signed, how 587 

act for protection of miners n. 587 

act in reference to removal of officers n. 587 

act for protection of stockholders in n. 587 

MUTUAL LIFE, etc., CORPORATIONS— 

capital stock of 437 

to create "guarantee fund " 437 

to file declaration of fixed capital 440 

guarantee notes and interest, how disposed of 441 

number of directors in may be changed 443 

may invest in certain securities . . 444 

may provide in by-laws for limitation of shares, etc 445 

MUTUAL LIFE, etc., CORPORATIONS— 

premiums to be paid, how 446 

to furnish Insurance Commissioners with valuation of policies out- 
standing 447 

when stamp not required on contract of ^ 448 

value of policies when not accepted in other States, provision in 

case of 449 

policy of, to contain what particulars 450 

payment and cancellation of policy of , , 451 

ODD-FELLOWS— 

amount of real estate by 596 

OFFICERS— 

liability of, for false certificates, reports, etc 316 

appointment of, need not be under seal n. 354 

compensation of n. 354 

cannot sue for services on quantum meruit ,.,,.. n. 354 

PIONEERS— 

amount of real estate owned by 596 

POLICY— 

how executed 416 

contract for, need not be in writing n. 416 

of Mutual Life, etc., Insurance Corporations, to contain certain 

particulars 450 

payment and cancellation of 451 
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PRESIDENT— 

Board of Directors, to elect when 308 

PROFITS— 

what are t . .n. 309 

action cannot be maintained for dividend out of n. 309 

PROPERTY— 

of corporation on dissolution 400 

former rule in respect of, changed n. 400 

RAILROAD CORPORATIONS— 

facts required in articles of incorporation ........... , . . . 291 

to designate certain points in articles , . . . 291 

before filing articles to have one thousand dollars per mile sub- 
scribed . 293 

before filing articles to have paid in ten per cent, of amount sub- 
scribed , . . . vt . . . 294 

to comply with last provision strictly . . . n. 294 

how payment of ten per cent, to be made n. 294 

to file affidavit of payment 295 

assessment on shares of 332 

directors of, when may be elected 454 

assessment and transfer of stock of 455 

not to transfer until twenty per cent, paid 455 

how may borrow money 456 

to provide sinking fund 457 

capital stock of, to be fixed 458 

certificate of payment to be filed 459 

powers of, enumerated generally 465 

to file map and profile 466 

may change line of road - 467 

to begin construction within two years 468 

when to forfeit franchise 468 

crossings and intersections, how effected 469 

use of streets, alleys, etc., in cities 470 

fare not to be charged in cities in certain cases 471 

crossing other road or highway 472 

may consolidate, what notice to publish , 473 

granted State lands for use 474 

State land grants not to include town lots 475 

may take wood, stone, etc*, from State lands 476 

lands to revert to State, when , 477 

selection of land by 478 

required to check baggage 479 

damages in case of loss 479 

responsible beyond route n. 479 

to file annual report, what to contain 480 

to run necessary cars 481 

are common carriers n. 481 

must deliver only at terminus n. 481 

contract to carry n. 481 

to pay damages for refusal to carry 482 
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RAILROAD CORPORATIONS— Continued. 

must furnish room to passengers 483 

to publish rules and regulations 484 

to keep road fenced — damages 485 

to give certain signals , 486 

can eject passenger refusing to pay fare , . , ,,,..,, 487 

to pay damages for wrongful ejection n. 487 

officers of, to wear badge 488 

rates of charges 4 489 

to issue passenger tickets good for six months 490 

to use certain iron or steel rail 491 

REAL ESTATE— 

amount to be held by corporation 354 

by Insurance Corporations 415 

by Railroad Corporations n. 465 

by Homestead Corporations 562 

by Religious, etc., Corporations , 525 

by Odd Fellows, Masons and Pioneers 596 

by Cemetery Corporations , 608 

RECORDS— 

corporations for profit, to keep .... 377 

what to contain 377 

" stock and transfer book, " what to contain 378 

to be examined by stockholders 378 

RELIGIOUS, SOCIAL, ETC., CORPORATIONS— 

may elect directors, not less than three or more than eleven 593 

to state certain facts in Articles 594 

what amount of property to own 595 

directors of, to make annual report 597 

how may mortgage and sell real estate 598 

cannot make condition on alienation of property n. 598 

to provide in by-laws, for what «... 590 

SAVINGS AND LOAN CORPORATIONS— 

powers of, in investing and loaning money 571 

to loan on what security 571 

are " Banks " under Revenue law n. 571 

to issue shares when capital subscribed 572 

depositors in, not stockholders or members n. 572 

not to pay dividend except from profits 573 

to create no liability except for deposits 573 

what extent of property to own 574 

how to dispose of, in certain cases 574 

married women and minors can make and draw deposits in 575 

to issue transferable certificates. . . 576 

special certificates in certain cases 576 

certificates are negotiable instruments ». n. 576 

to provide reserve fund to meet losses 577 

how to dispose of excess of reserve fund 577 

director or officer not to borrow from, under penalty 578 
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SAVINGS AND LOAN CORPORATIONS— Continued. 

definition of phrase "to create debts." 579 

act to allow deposit of deceased, not exceeding three hundred dol- 
lars, to be withdrawn n, 679 

SEAL— 

use of, not necessary n. 354 

SHARES— 

number of, to be stated in Articles 290 

are personal property — mode of transfer ....'. 324 

transfer of, may be conditional n. 324 

transfer of, may be enjoined n. 324 

transfer of, by non-resident stockholders 326 

STOCK— 

of minors, insane, or deceased, how represented 313 

certificates of, how and when issued 323 

STOCKHOLDERS— 

who are, generally 298 

who, for purpose of voting 312 

majority of, can elect n. 312 

liability of, measure of. 322 

how may be released from liability 322 

when liability of, begins 322 

who are, for purpose of liability 322 

suits by n. 354 

suits by, to enjoin payment of dividend n. 309 

STREET RAILROAD CORPORATIONS— 

authority to lay track, how obtained 497 

what right of way obtained 498 

right to use of street n. 498 

may use track of another corporation, when 499 

duty of, in crossing track 500 

what rate of fare to charge 501 

when to complete track • 502 

when to forfeit franchise * 502 

cities and towns can make regulations respecting 503 

to pay penalty for overcharging. 504 

to provide passenger tickets 505 

penalty for failure to provide 505 

evidence as to agency 506 

cities and towns — reserved rights 507 

to pay license to city or town , 508 

right to lay track for grading purposes 509 

TELEGRAPH CORPORATIONS— 

to state certain facts in Articles 291 

to have one hundred dollars per mile subscribed before filing Articles 293 

to have ten per cent, paid in 294 

to comply strictly with this requirement n. 294 

how to make payment of ten per cent 294 
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TELEGRAPH CORPORATION.*— Continued. 

to file affidavit of payment 295 

may use right of way along waters, roads, and highways 036 

to recover damages for injury to property 537 

to recover certain damages for willful injury 538 

to recover damages to subaqueous cable 539 

may dispose of certain rights 540 

not to dispose of franchise 511) 

their responsibility for messages .11. 541 

are regarded in this State as common carriers 541 

can limit their liability n. 541 

bnt not tor fraud or negligence n. 541 

when stipulation of, is void ft, 541 

ULTRA TIRE8- 

doctrineof, stated and examined n. 354 

VOTING— 

at elections, meetings, etc., who can vote 312 

by insured in certain corporations 442 

WAGON ROAD CORPORATIONS— 

to state certain facts in Articles 201 

before filing Articles to have subscribed three hundred dollars per 

mile 293 

and to have paid in ten percent 294 

to file affidavit of payment 295 

road to be laid out, by whom 51 2 

to file map of route 512 

power of Legislature to grant to c. 513 

to collect tolls — penalty tor unlawful taking 514 

not to charge toll, when 515 

to post np rate of tolls ,, 5]<; 

can detain until toll is paid 517 

not to detain unnecessarily 518 

penalty for persons avoiding tolls . . . 51'j 

to recover for trespass on property 520 

revenue.of, how to bo appropriated 521 

may mortgage or hypothecate property 522 

how to execute note or mortgage. n . 522 

WATER AND CANAL CORPORATIONS— 

to get authority to supply city or town 543 

contracts not to exceed fifty years 543 

duties of — rates fixed by commissioners 549 

right to use streets, ways, alleys, etc 550 

to build and keep bridges in repair 551 

to continue water as on easement, when 55-2 
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